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Questions Presented 


As to All Counts 


1. Whether the Government established a prima facie 
case where no witness attributed any of the filings to ap- 
_pellant or linked him with any plan to file a false registra- 
tion statement or annual report. 


_ 2. Whether the indictment should be dismissed or at least 
,a new trial granted, because the prosecutor in mid-trial dis- 
seminated to the press prejudicial matter not in the record 
which was widely published, in violation of appellant’s 
constitutional rights. 


3. Whether reversal is required by the following errors 
committed during the Government’s unsuccessful attempt 


to prove material falsity: (a) the admission as a past recol- 
lection recorded of a notebook which did not record its 
author’s own knowledge or work; (b) permitting a lay 
witness to testify to his understanding and opinion that 
appellant was head of Lancer; (c) the admission of vari- 
ous documents with no proof as to their authenticity ; 
(d) the admission as alleged Lancer records of unauthenti- 
cated documents found in the office of a deceased third party 
by an S.E.C. employee or his colleague who did not testify; 
and (e) the admission of extra-judicial admissions and the 
bankruptcy petition of a severed co-defendant—not in fur- 
therance of the conspiracy alleged. 


; 4. Whether the prosecutor in summation exceeded the 
permissible bounds of comment in his summation by ex- 
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pressing his opinion on relevant issues for the jury’s con- 
sideration. 


5. Whether the trial court erred in refusing to charge 
appellant’s theory of the case. 


6. Whether appellant’s constitutional rights were vio- 
lated when the Court instructed the jury in an ex parte 
communication and the clerk incorrectly answered the jury’s 
requests for exhibits without the knowledge of either ap- 
pellant or his attorney and in their absence. 


7. Whether appellant’s constitutional rights were vio- 
lated when: (a) prejudicial material not in evidence was 
delivered to the jury during its deliberations by persons 
unknown, as the result of the procedure, insisted on by the 
Court, whereby exhibits were delivered to the jury without 


the knowledge or presence of appellant or his attorney; 
and (b) the jury’s deliberations were suspended and its 
foreman and secretary questioned about their activities. 


8. Whether appellant was effectively denied his constitu- 
tional right to call witnesses by: the indictment of at least 
one concededly innocent man (a certified public account- 
ant); and the naming as co-conspirators of another con- 
cededly innocent man (a lawyer) and others whose absence 
the prosecutor pointedly mentioned in summation. 


9. Whether prejudicial error was committed by the con- 
ceded failure to give the defense a crucial Government wit- 
ness’s pre-trial statement to the Government containing 
material directly contradicting the one area of his direct 
testimony. 
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10. Whether appellant’s constitutional rights to a fair 
and speedy trial were denied by the Government’s pro- 
longed and unexplained delay to his demonstrable prejudice, 
‘and the Court sought no explanation for the Government’s 
\delay and denied a hearing on this subject. 


11. Whether the Court erred in denying appellant a hear- 
ing upon his claim that the Government collaborated with 
his former attorney in procuring the indictment and pre- 
‘paring for trial, when the Government conceded the attor- 
ney had been interrogated on the subject matter of the 
indictment and had provided valuable information. 


Questions Presented 
Jurisdictional Statement 


Statement Of Facts 


Constitutional And Statutory Provisions Involved .... la 


ARGUMENT 


I. The Government Failed To Establish A Prima 
Facie Case, And The Court Erred In Denying 
Judgment Of Acquittal On All Counts 


. The Prosecutor’s Affirmative Misconduct In 
Giving His Trial Brief To The Press Violated 
Appellant’s Constitutional Right To A Fair 
Trial Before An Impartial Jury 


. Reversal Is Mandated By the Numerous Errors 
Committed During The Government’s Unsuc- 
cessful Attempt To Prove Material Falsity 


A. It Was Error to Admit in Evidence as a Past 
Recollection Recorded Government Exhibit 
45, Simon’s Notebook Containing His Sum- 
mary of Pool Sales Based Upon Statements 
Made to Him by Salesmen and His Examina- 
tion of Lancer Records 


. It Was Error to Permit Steelman to Testify 
to His “Understanding” That Appellant Was 
the Head of Lancer 
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_ It Was Error to Admit Into Evidence Docu- 
ments Purporting to Come From Appellant, 
Tessler, Henkel and Emel in the Absence of 
Any Proof as to Their Authenticity 


_ It Was Error to Admit Into Evidence as Al- 
leged Lancer Records Those Documents 
Which Hodges Said Were Found by Him or 
His Colleague in Hendrix’s Office 

_ It Was Error to Admit Against Appellant 
the Extra-Judicial Admissions of a Severed 
Co-Defendant 


. Reversal Is Required By The Prosecutor’s 
Excessive Expressions Of His Personal Opin- 
ions During Summation 


_ The Trial Court Erred In Refusing To Charge 
Appellant’s Theory Of The Case 


. Appellant’s Rights Under The Due Process 
Clause Of The Fifth Amendment, And His 
Rights Under The Sixth Amendment To A Pub- 
lic Trial, To Be Confronted With The Witnesses 
Against Him, And To Have The Assistance of 
Counsel, And His Right Of Presence Under 
Rule 43 Were All Violated When The Court In- 
structed The Jury In An Ex Parte Communica- 
tion And When The Court Clerk On Two 
Occasions Answered The Jury’s Requests For 
Exhibits In The Absence Of Both Defendant 
And His Attorney 


. Various Government Exhibits And The Indict- 
ment, All Containing Prejudicial And Inflam- 


matory Material Which Counsel And The Court 
Agreed Had To Be Expurgated Before Submis- 
sion Of The Documents To The J ury, Were 
Delivered To The Jury In The Absence Of Ap- 
pellant And His Attorney. The Violation Of 
Appellant’s Rights Under The Fifth And Sixth 
Amendments And Rule 43 Was Aggravated By 
The Incursion Into The Jury’s Deliberations In 
An Erroneous Effort By The Court To Deter- 
mine What Had Happened 


- Defendant Was Denied A Fair Trial Because 
The Government Erroneously Procured The 
Indictment Of Some Of His Witnesses And Er- 
roneously Named As Co-Conspirators Others 
Who Would Otherwise Have Testified On His 


. Prejudicial Error Was Committed By The Con- 
ceded Failure to Give The Defense A Crucial 
Government Witness’s Pre-Trial Statement to 
The Government Containing Material Directly 
Contradicting The One Area Of His Direct 
Testimony 


- The Government’s Unexplained Delay In Initiat- 
ing This Prosecution Violated Appellant’s 
Rights Under the Fifth and Sixth Amendments 
and Rule 48(b). Many Of His Key Witnesses 
Died, Other Witnesses Were Unable To Re- 
member Important Facts, And Important Docu- 
mentation Was Lost 


- The Court Erred In Denying Appellant A Hear- 
ing On The Issue Of The Government’s Col- 
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laboration With His Former Attorney Which 
Violated The Attorney-Client Privilege And The 
Canons Of Ethics 


ConcLusion 


Appenprx A: Constitutional and Statutory Provisions 
Involved 


Appenpix B: Extracts from J. Gilbert Brown’s tes- 
timony before the Internal Revenue 
Service on May 7, 1963 
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BRIEF FOR APPELLANT 


Jurisdictional Statement 


| This is an appeal from a judgment of conviction 
entered against appellant on July 15, 1968 in the United 
States District Court for the District of Columbia, con- 
vieting him of: (a) conspiring, in violation of Title 18, 
U.S.C. §871, to violate the Federal Securities Laws by 
causing untrue statements to be made in documents filed 
with the S.E.C., in violation of Title 15, U.S.C. §§77x, 
78ff (Count 1); (b) and (c) causing false statements to be 
made in two amendments to a registration statement filed 
with the S.E.C., in violation of Title 15, U.S.C. §77x 
(Counts 3 and 4); and (d) causing false statements to be 
made in an annual report (Form 10-K) filed with the 
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S.E.C., in violation of Title 15, U.S.C. §78f (Count 5), 
and sentencing him to pay fines of $2,000 on Count 1, 
$1,000 on Count 3, $1,000 on Count 4, and $1,000 on Count 
5, for a total fine of $5,000, after a trial before Hon. Wil- 
liam B. Bryant, District Judge, and a jury. 


The jury verdict was returned on May 5 and 8, 1967. 
Appellant made a timely motion to set aside the verdict, 
which was denied without a written opinion after lengthy 
argument almost fourteen months later on June 28, 1968. 
The notice of appeal was filed on July 5, 1968 as of July 
15, 1968, pursuant to Rule 4(b), Federal Rules of Appellate 
Procedure. 


Jurisdiction of this Court is invoked under Title 28, 
U.S.C. §1291. 


Statement of Facts 


On March 22, 1966 appellant and four others (Tessler, 
Brown, Cattano and Lewis) were indicted in the District 
of Columbia. Indictment No. 341-66 contained five counts. 
Tt concerned the wilful and knowing filing with the S.E.C. 
in Washington, D. C. of false documents, namely: A 
registration statement of Lancer Industries, Inc. (“Lan- 
cer”) on April 28, 1961 (Count 2),? an amendment thereto 
on Sept. 15, 1961 (Count 3), and a post-effective amend- 
ment thereto on March 21, 1962 (Count 4); and an annual 
report of Lancer on Form 10-K on March 14, 1962 (Count 
5). The usual conspiracy charge appears in Count 1. The 
only reference to fraudulent sale of securities was stricken 
by the Court (T. 10-11, May 5, 1967, morning session).” 


2 The jury acquitted on Count 2. 


2 References to the trial transcript are prefixed «“T”, The num- 
bered pages are followed by the date of the proceedings. 
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Appellant was named in all counts, as were Tessler and 
, Lewis. Brown was named in all counts except Count 2, and 
_Cattano in all counts except Counts 2 and 3. Tessler was 
severed because of serious illness. Brown was severed on 
the eve of trial so the Government could call him as wit- 
jmess. Cattano and Lewis were dismissed on Government 
motion during trial. The Government conceded that Lewis 
/was innocent and should never have been indicted. Lewis, a 
certified public accountant, was indicted only because he 
was Lancer’s comptroller and would not testify before the 
grand jury (T. 1643-6, March 30, 1967). 


The Government called 25 witnesses. None connected ap- 
\pellant in any way with the filings in issue or with any 
‘plans to file false documents. The only testimony on the 
subject was introduced by the defense. It showed that ap- 
pellant had no part in the preparation of the registration 
‘statement or in any of the filings upon which the substan- 
tive and conspiracy counts were based.* The Court per- 
mitted the case to go to the jury notwithstanding the Gov- 
ernment’s concession that the matter was handled by 
Tessler and that appellant played no role in it (T. 5148, 
May 2, 1967). 


Constitutional and Statutory Provisions Involved 


See Appendix A, infra. 


* It is impossible, except at prohibitive length, to detail the testi- 
mony offered by the Government, none of which was relevant to 
the narrow issue raised by the indictment. Only two witnesses— 
appellant and Barg (the attorney who prepared the registration 
and filings), both called by the defense—testified on this subject. 
Their testimony is set forth under Point I, infra. 


ARGUMENT 


I. 


The Government failed to establish a prima facie case, 
and the Court erred in denying judgment of acquittal on 
all counts. 


The Government was required to prove beyond all rea- 
sonable doubt that appellant wilfully and knowingly con- 
spired to file (Count 1) and did in fact wilfully and 
knowingly cause the filing of a materially false amendment 
to a registration statement of Lancer on September 15, 1961 
(Count 3), a materially false post-effective amendment to 
said registration statement on March 22, 1962 (Count 4), 
and a materially false annual report of Lancer on Form 
10-K for the fiscal year ended February 28, 1961 on March 
14, 1962 (Count 5). 


The Government failed to make out even a semblance of 
a prima facie case against appellant. There was no hint of 
a conspiracy, for, not only did the Government fail to link 
appellant with any agreement wilfully and knowingly to 
file such false reports, but it also failed to establish such 
a case against at least one other alleged co-conspirator. 
Accordingly, there was no proof of conspiracy between 
appellant and anyone else. Moreover, the Government on 
its case failed to link appellant with any of the filings 
which constitute the substantive counts. 


After the Court erroneously denied appellant’s motion 
to dismiss at the close of the Government’s case, appellant 
offered the only affirmative evidence on the subject of the 
filings with which the indictment is concerned, This con- 
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sisted of the testimony of Barg, an attorney for 30 years 
(T. 4535, April 19, 1967), formerly with the S.E.C. (T. 
4536). The Government conceded “that Mr. Barg’s testi- 
mony was true ... That we believe Mr. Barg. We are not 
challenging his testimony” (T. 5383).‘ 


Barg was retained by Tessler (Lancer’s president) in 
March 1961 to prepare the Lancer registration statement 
(T. 4537). Barg wrote a memorandum for Tessler at the 
Lancer offices on March 28, 1961, setting out the required 
information. This memorandum noted that Barg and 
Tessler would have to go over the material in detail and 
that they would be in communication again about addi- 
tional required information (T. 4537-40, DX 36).° On April 
4, 1961 Tessler answered Barg’s memorandum (T. 4540-1, 
DX 37). 


| Thereafter Barg and Tessler had a number of meetings, 


some detailed in memoranda (T. 4542). On April 6, 1961 
Barg received a memorandum from Tessler consisting of 
two legal-size pages for use in the registration statement. 
Substantially all of it was so used (T. 4535-6, DX 38 id.). 
On that same date Barg and Tessler met at Lancer’s offices. 
Barg’s nine-page memorandum reflects all of the infor- 
mation supplied by Tessler for the registration statement 
(T. 456-9, DX 39). 


| Barg prepared the registration statement from informa- 
tion supplied by Tessler, Lewis and Nevins (Lancer’s gen- 
eral counsel) (T. 4559-60). His only discussions concern- 


' “There are two pages marked 5383, The quoted material appears 
on the first of these pages. The transcript for that day is errone- 
ously dated Thursday, May 2, 1967. In fact, it should have been 
dated Wednesday, May 3, 1967. 


5 DX refers to Defendant’s Exhibit. 
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ing the accounting work to be done and the identity of the 
accountants were with Tessler (T. 4566). Appellant had 
nothing to do with it (T. 4574-5). Tessler wrote letters in 
order to get more information for Barg, and Barg received 
answers which furnished the information. Tessler stressed 
the importance of expediting the accounting work (T. 4560- 
6, DX 40). He wrote Barg on April 18, 1961 concerning 
people who received stock as brokers of a Lancer acquisi- 
tion for inclusion in the registration statement, and twice 
on April 21, 1961—concerning stock to be registered (T. 
4567-8, DX 41), and concerning a change in accountants 
from Caine to J. Gilbert Brown (T. 4974, DX 42). There- 
after, at Tessler’s instructions, Barg undertook to work 
with Brown (T. 4574-5). Tessler also selected the financial 
printer (T. 4575). 


Tessler set a May 1, 1961 deadline for Barg (T. 4576). 
Accordingly, the registration statement went from the 
printer directly to the S.E.C. on April 28, 1961 (T. 4577). 
This is the subject of Count 2. The proofs were seen by 
Tessler, Nevins and Barg (T. 4581). Because Barg was 
under pressure from Tessler, the April 28, 1961 filing con- 
tained no financial statements. The proofs were not even 
corrected (T. 4581-2). 


Up to this point Barg had no discussion with appellant 
(T. 4582). 


Because no financials were filed it was obvious that an 
amendment would have to be filed containing the missing 
data (T. 4582-3). Barg continued to seek information, 
which was supplied through Tessler’s efforts (T. 4583-8). 


Barg never got any information from appellant (T. 4585). 
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On May 16, 1961 Barg wrote Nevins concerning the 
annual report on Form 10-K, the subject of Count 5. Nevins 
had said it was unnecessary for Lancer to file it; Barg 
disagreed (T. 4588-9). Barg prepared the annual report 
on Form 10-K and filed it. He got this information from 
Tessler, Nevins and Lewis through telephone calls, cor- 
respondence and personal meetings (T. 4590). 


On May 22, 1961 Nevins wrote Barg, suggesting a joint 
meeting with Tessler “to discuss any changes which will 
be required in [the] amended registration statement” (T. 
4589). The meeting was held on June 12, 1961. Tessler, 
Nevins and Barg were present. Barg’s memorandum of 
that meeting, DX 43, reflects their discussion of mistakes 
and misstatements to be corrected in the registration state- 
ment. They also discussed “the 10-K situation” (T. 4591-2). 


There was an unsuccessful attempt to file an amend- 


ment to the registration statement about May 25, 1961, in- 
volving Barg, Tessler, Brown and the printer (T. 4594-5). 
Thereafter, in June and July 1961 Barg received further 
information for the registration statement through Tessler’s 
efforts (T. 4596-9). 


| Up to this point Barg had received no information from 
appellant (T. 4597). 


On July 14, 1961 Tessler requested a meeting at Lancer 
with Barg, the accountant, and Nevins because, “There are 
many things pertaining to the 10-K [annual report] that 
should be settled.” The annual report under consideration 
was the one for the fiscal year ended on Feb. 28, 1961 (T. 
4599-4600). This report is the subject of Count 5. The 
meeting was held on July 19, 1961. Present were Tessler, 
Nevins, Lewis and Barg who prepared a contemporaneous 
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memorandum. Although appellant had just rejoined Lancer 
on July 10, 1961,° he was not present (T. 4600-2, DX 44). 


There was correspondence on the subject of this meeting. 
That same day, July 19, 1961, Tessler wrote Nevins, re- 
minding him to get an extension of time to file the Lancer 
annual (Form 10-K) and other reports. Subsequent cor- 
respondence between Tessler, Nevins and Barg shows ap- 
pellant was not a participant in any discussions about the 
subject of Count 5, and the Government so conceded (T. 
4602-4). Subsequently Tessler corresponded with the S.E.C. 
and requested additional time to file these [the annual and 
other] reports. The S.E.C. agreed (T. 4604-5, DX 45). 


In DX 45 Tessler also stressed the importance of filing 
the amendment to the registration statement by Sept. 15, 
1961 (T. 4606). This is the subject of Count 3. It was 
fled at Tessler’s express orders. Appellant had nothing 


to do with it (T. 4607). 


As was the case with the April 28, 1961 filing, there was 
a last minute rush to meet the S.E.C. deadline (T. 4607-8). 
Tessler had committed Lancer to the filing of this amend- 
ment which “would contain the information that is also 
required in the annual report and the current report as 
sort of a stop gap until these reports were gotten in”. 
Tessler had received commitments from the S.E.C. that if 
the amendment were filed by Sept. 15, 1961, he could have 
additional time to file the annual report, Form 10-K. After 
the Sept. 15, 1961 filing of the amendment to the registra- 


¢* Appellant became ill in August or September 1960. He was 
hospitalized for marked spastic colitis and an ulcerated colon. 
‘At his doctor’s recommendation, he left Lancer on Jan. 6, 1961 
(T. 4136-43, DX 25, DX 27). 
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tion statement, he wrote the S.E.C. and reminded them of 
this promise (T. 4608). 


Subsequent to the September 15, 1961 filing Barg re- 
ceived a letter from appellant. This was the first com- 
munication, oral or written, between them on the subject 
of the Lancer registration (T. 4610, DX 35). In it appel- 
lant stated the filing was fraught with errors and sug- 
gested he and Barg have a close reading of the document 
before Barg filed it again (T. 4504-5, 4610). 


' Thereafter Barg filed post-effective amendment No. 1 
in March 1962 (‘T. 4611-12). As usual, it was hurried. Con- 
trary to appellant’s request in DX 35, Barg did not dis- 
cuss it with appellant, nor did Barg even furnish appellant 
with the proof (T. 4612, 4683). In fact, appellant had been 
away for some time prior to the filing (T. 4612-13, 4183-4). 
Although this filing, the subject of Count 4, purports to be 
signed by appellant, he has denied it (T. 4179, 4183), and 
the Government offered no proof of its authenticity to over- 
come appellant’s proper objection to its admissibility 
(Point III-C, infra). Barg, whose testimony is unchal- 
lenged by the Government (supra), testified appellant never 
saw the document (infra). 


| Appellant was not the only one kept in the dark. Nevins 
(Lancer’s general counsel) too complained (T. 4663-4). 


On March 12, 1962 Barg sent the S.E.C. the annual re- 
port on Form 10-K for the fiscal year ended February 28, 
1961 (T. 4667). It was executed by Cattano (T. 4668). 
This annual report was filed as a result of the S.E.C.’s letter 
to Tessler (T. 4668). Tessler was the source of the infor- 
mation for the annual report (T. 4668-9). 
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On or about March 21, 1962 post-effective amendment 
No. 1 was filed (T. 4672). Because the financials were 
already out of date,’ Barg informed Brown that Lancer 
would be required to file a further amendment before the 
statement could possibly become effective. 


When Barg filed the post-effective amendment on or 
about March 21, 1962 (Count 5), it was his intention to 
advise appellant about it. Barg felt defensive at this 
point, because he had not made the corrections on the 
dozen or more points raised by appellant in DX 35 back 
in September 1961. Moreover, Barg had failed to show ap- 
pellant a proof of this post-effective amendment before it 
was filed (T. 4674). Barg further advised appellant that 
an additional amendment would have to be filed setting 
forth an audited financial statement of Lancer as of Feb- 
ruary 28, 1962. In Barg’s own words, he “lamely” informed 
appellant that his egregious omission to submit the post- 
effective amendment to appellant really didn’t matter be- 
cause another amendment would have to be filed anyway 
(T. 4674-5). 


Although appellant was told by Barg that another filing 
was required, appellant never requested such filing (T. 
4684). 


None of appellant’s 5,780 shares were included in the 
proposed registration (T. 4185, 4681). There was no proof 
that appellant in any way promoted the alleged criminal 
venture, that he had a stake in it, or that any of his actions 


7 Audited figures for the most recently ended fiscal year are 
required. The March 21 or 22, 1962 filing was already past 
Lancer’s fiscal year ended February 28, 1962, the financial data for 
which was not included in the filing (T. 4672-3). Moreover, the 
unaudited figures were also out of date (T. 4673). 
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imported a concert of purpose such as charged in the in- 
dictment. United States v. Falcone, 109 F.2d 579 (2d Cir. 
1940), affirmed, 311 U.S. 205 (1940) ; United States v. Peoni, 
100 F.2d 401 (2d Cir. 1938); Direct Sales Co. v. United 
States, 319 U.S. 703 (1943). Appellant certainly could not 
have caused the various acts charged in the indictment, 
since he in no way assisted in the illegal enterprise or pre- 
vailed on anyone to effect the filings alleged to be false. 
See United States v. Paglia, 190 F.2d 445, 448 (2d Cir. 
1951); United States v. Garguilo, 310 F.2d 249, 253 (2d 
Cir. 1962). 


I. 


The prosecutor’s affirmative misconduct in giving his 
trial brief to the press violated appellant’s constitutional 
right to a fair trial before an impartial jury. 


During the fourth week of the trial the prosecutor gave 
his trial brief to the press. Some of the resultant news- 
paper articles are part of the record (DX 21, 22). The 
New York Post (DX 21) has a daily circulation of 397,000; 
Newsday (DX 22) has a daily circulation of 414,000 (T. 
3425-6). The facts are as follows: 


; On the afternoon of April 6, 1967 appellant learned 
that an article had appeared that day in the New York 
Post under the by-line of its Washington correspondent, 
‘Warren Hoge. The article runs across the entire width 
of the page and is headed in big bold type. This article 
distorted the nature of appellant’s defense and also con- 
tained material not introduced into evidence, as well as the 
prosecutor’s conclusions adverse to appellant. For ex- 
ample, it states: 
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“News of the company’s growing business reached 
the public through press releases and stockholders’ 
reports, the government says. As a result, the stock 
commanded an artifically high price, the prosecutors 
conclude.” 


The stock in this case was never sold to the public. 


Appellant was further prejudiced by this article intro- 
duced by the Government’s release of its trial brief to the 
press, since the article linked him with an investigation into 
legislative corruption. The legislator attacked by the news- 
paper was a Lancer director. His name came up during the 
trial in various documents introduced by the Government, 
such as Exhibit 44. The article quoted extensively from the 
Government’s trial brief, distorted appellant’s defense, and 
even contained an estimate of the duration of the defense 
ease given by defense counsel to the trial court in a con- 
ference at the bench (T. 3327-30). 


When the Court asked who was responsible, Government 
counsel stated that the prosecutor had “spoken to a mem- 
ber of the press, a Washington correspondent of the news- 
paper cited” and conceded that the article referred to the 
prosecutor as the source of the information (T. 3333). At 
this point nothing was said about the Government’s trial 
brief having been turned over to the press. Indeed, Gov- 
ernment counsel sought to justify what had happened by 
saying that the prosecutor “had spoken to the correspon- 
dent”, and that defense counsel had no way of knowing 
whether the prosecutor was responsible for the newspaper 
article (T. 3334-5). 


When the Court inquired about a Justice Department 
directive dealing with press conferences, Government coun- 
sel said he had only a limited knowledge of the “conversa- 
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ition that transpired between [the prosecutor] and the cor- 
respondent”. Thereupon the Court asked whether the cor- 
respondent had a chance to look at the Government’s trial 
ibrief. The Government counsel deferred to the prosecutor, 
iwho was present throughout. The prosecutor neatly side- 
stepped the Court’s question by saying: 


“Your Honor, a correspondent of the Post called me 
and asked me about the case. I did not call him. I do 
not know how he learned of the case. He asked me if 
Carlino was involved and I said obviously not and that 
any intimation that he were would be completely false 
and improper. He asked when the Government would 
close its case. I said I thought next week or some- 
thing and I said I couldn’t talk to him any more about 
it and that was it. If that was wrong, okay. I don’t 
know even how he heard about the case. As far as any 
prejudice is concerned if you want to lock up the jury, 
that’s fine with the Government” (T. 3335-6). 


The Court again asked whether the prosecutor had turned 
over his trial brief to the correspondent. The prosecutor 
did not respond (T. 3336). Thereupon the Court expressed 
its opinion that the prosecutor had not held any press con- 
ference, notwithstanding defense counsel’s showing that the 
article contained material that could have come from no 
source but the prosecutor, and denied defense counsel’s 
motion addressed to trial by newspaper (T. 3337-8). 


After defense counsel requested an evidentiary hearing 
on the source of the newspaper article, a brief recess was 
called. Although the minutes do not reflect this, it is set 
forth in appellant’s motion for judgment of acquittal filed 
June 7, 1967 (Record, Doe. No. 122), the factual allegations 
of which are incorporated by reference in defense counsel’s 
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reply affidavit dated October 18, 1967 and filed on October 
29, 1967 in support of said motion (Record, Doe. No. 124). 


After the recess the prosecutor informed the Court that 
he had been “somewhat less than candid with the Court”, 
and that he had in fact given his trial brief to the news- 
paperman who wrote the article. These facts are set forth 
at page 14 of appellant’s above-mentioned motion for 
judgment of acquittal. They were uncontradicted by the 
Government in its opposition to said motion filed August 
18, 1967 (Record, Doc. No. 123). The foregoing facts 
were also set forth in the record on April 10, 1967, the next 
court day. Defense counsel’s recital of these facts was un- 
contradicted by the Court or Government counsel (T. 3429- 
30). 


Having been forced to concede its affirmative miscon- 
duct, the Government attempted to minimize its prejudicial 
effect by saying that the trial brief was available to the 
press in any case since it was on file with the Clerk. De- 
fense counsel then demonstrated the inaccuracy of this 
statement, showing that the trial brief was in the posses- 
sion of the trial judge, who quite obviously would never 
have released it to the press. Indeed, defense counsel ascer- 
tained from the Clerk that it was sent to the trial judge as 
soon as it was filed, and there it remained throughout the 
trial (T. 3586-7; Doc. No. 122, 124). 


Again denying appellant any relief, the Court agreed 
with “the imprudence of the whole business”, but concluded 
(without granting appellant a hearing*) that “this publicity 


8 Appellant requested a hearing below, pointing out that DX 22 
was published two days after DX 21 and referring to communica- 
tion by telephone and word of mouth. Defense counsel sought to 
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has been confined in the New York area, and I suspect that 
the only possibility of this affecting the local atmosphere 
would be, as you say, a free and easy communication with 
New York City ...” (T. 3431).° The Court did not give 
sufficient weight to the mass communication and mass trans- 
portation between New York and Washington. The Court 
erred in concluding, without requiring the Government 
affirmatively to show lack of prejudice, that the publicity 
was confined to New York and that the jury was uncon- 
taminated. Appellant showed publication in two papers 
with a total daily circulation of 808,000. He further showed 
(DX 23) that the Eastern Air Lines shuttle alone carries 
250,000 passengers per month. Adding the number of pas- 
sengers carried between New York and Washington by 
other air lines and carriers including bus and railroad, the 
Court could not reasonably find that the Government proved 
beyond a reasonable doubt that its affirmative misconduct 
did not contribute to the verdict obtained. 


In view of the prosecutor’s affirmative misconduct, the 
burden was not upon the appellant to show he had been 
prejudiced; it was upon the Government affirmatively to 
demonstrate lack of prejudice. The Government failed to 
sustain this burden. In view of mass transportation and 
mass communication, who is to say that these reports did 
not find their way to the jury in some manner? 


question the reporters involved and to offer further proof in con- 
nection with mass transportation and communication between 
New York and Washington. Appellant was denied this right 
(T. 3438-40). 


* The transcript of April 10, 1967 has two pages numbered 3431. 
‘The quoted material appears on the first of these pages. 
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In Henslee v. United States, 246 F.2d 190 (Sth Cir. 1957), 
the conviction was reversed and the case remanded for a 
new trial because the Assistant United States Attorney 
was responsible for publicity adverse to the appellant, even 
though the jurors had not been exposed to the adverse pub- 
licity. The Court said: 


“Where, as here, unwanted publicity resulted from 
action taken by the Assistant United States Attorney 
in connection with something entirely apart from the 
proper conduct of the trial, however innocent he may 
have been of any wilful purpose to influence the jury, 
2 much higher standard prevails” (p. 193). 


After quoting well-known language of the Supreme Court 
in Berger v. United States, 295 U.S. 78, the Court said: 


“Without in any way imputing an improper motive 
to the prosecuting officer here, . . . His failure to ap- 
prehend the natural result of his act is as damaging 
to the cause of justice as if he had failed in his duty 
to act with a scrupulous regard for fairness.” 


The rationale of Henslee was given expression by the 
Chief Justice when on September 4, 1967 in Tokyo he pre- 
dicted that more restrictions will be placed on public offi- 
cials in the United States to protect the rights of persons 
aceused of crimes. The Chief Justice is reported to have 
said that the focus of the new restrictions would be not 
on newsmen but on public officials. 


In the midst of trial the Court should not permit the 
prosecutor to confront a defendant with the dilemma of 
having the jury interrogated as to its knowledge of preju- 
dicial newspaper articles (thus calling attention to the 
fact that he, the defendant, is newsworthy, and that bad 
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things have been written about him), or of moving for 
a mistrial after the trial has proceeded for several weeks. 


i Sheppard v. Mazwell, 384 U.S. 333 (1966), points the 
way out of the defendant’s dilemma: 


“If publicity during the proceedings threatens the 
fairness of the trial, a new trial should be ordered. But 
we must remember that reversals are but palliatives; 
the cure lies in those remedial measures that will pre- 
vent the prejudice at its inception. The courts must 
take such steps by rule and regulation that will protect 
their processes from prejudicial outside interferences. 
Neither prosecutors, counsel for defense, the accused, 
witnesses, court staff nor enforcement officers coming 
under the jurisdiction of the court should be permitted 
to frustrate its function. Collaboration between coun- 
sel and the press as to information affecting the fair- 
ness of a criminal trial is not only subject to regulation, 
but is highly censurable and worthy of disciplinary 
measures.” (page 363) 


: See also, United States ex rel. Bloeth v. Denno, 313 F.2d 
364, 373 (2d Cir.), cert. denied, 372 U.S. 978 (1963). In 
Bloeth, as in Sheppard, the prejudicial publicity was only 
partly sponsored by the prosecution. See also, Marshall 
v. United States, 360 U.S. 310, 312-313 (1959) ; Coppedge 
v. United States, 272 F.2d 504 (D.C. Cir. 1959); United 
States v. Accardo, 298 F.2d 133 (7th Cir. 1962). 


' Where prejudicial publicity results not from the initiative 
of the press, but from the affirmative misconduct of the 
prosecutor, it is not the obligation of the defendant to 


10 That sort of warning tends to rub in the very fact the jury 
is cautioned to disregard . . . It recalls the classic story of the 
young boy told to stand in the corner and “not to think of a white 
élephant.” Frank & Frank, Not Guilty 113 (1957). 
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negate its effect upon the jury. The obligation is upon the 
Government, which did not call for a voir dire of the jury. 
In this connection it should be noted that at no time during 
the trial was the press present, and the press did not have 
available to it the Government trial brief or the transcript 
of the trial, except through the prosecutor. Before a fed- 
eral constitutional error can be held harmless, the prose- 
eutor must prove beyond a reasonable doubt that the error 
complained of did not contribute to the verdict obtained. 
Chapman v. California, 386 U.S. 18 (1967). The Govern- 
ment has not only failed to make the requisite showing, but 
it did not even attempt it. 


As the Supreme Court said in Sheppard, we require not 
a palliative, but a cure. The New York Times commented 
in an editorial: 


“The press cannot be expected to refrain from print- 


ing statements issued by public officials, as for example 
the United States Attorney, even though such state- 
ments can be prejudicial to a fair trial. The only way 
to stop this abuse is to stop it at the source.” New 
York Times, Sept. 5, 1956, p. 26. 


At the least, appellant’s conviction should be reversed.” 
Indeed, appellant asks this Court to initiate a prophylactic 
rule that where the prosecutor engenders prejudicial pub- 
licity during the course of the trial, the indictment must 
be dismissed. This is the only way to safeguard the Fifth 
Amendment’s guarantee of a fair trial under the Due Proc- 
ess Clause and the Sixth Amendment’s guarantee of a pub- 
lic trial before an impartial jury. 


10In denying the post-trial motion for judgment of acquittal, 
the trial court refused even this minimal relief requested (Doc. No. 
124, p. 20). 


Ii. 


Reversal is mandated by the numerous errors com- 
mitted during the Government’s unsuccessful attempt 
to prove material falsity. 


The Government’s theory as to the alleged material 
falsity of the filed documents was that sales and assets 
were overstated as a result of fictitious transactions be- 
tween Lancer and three other corporations—Lifetime 
‘Pools, Continental Swimming Pool, and Flintridge Fiber- 
glass. By far the largest amount of questioned transac- 
tions involved Lifetime. In sum, the Government contended 
that even after Lifetime was sold by Lancer to Cattano, 
iit was in fact part of Lancer and appellant. Appellant 
denies this and assigns as error the failure of proof. Be- 
cause of the Government’s shotgun approach which chal- 
lenged everything (see, e.g., the bill of particulars), ap- 
pellant is unable to determine those transactions upon 
which the Government relies.* Moreover, in attempting 
to prove falsity, the Government forced the Court into 
numerous major errors, the results of which were used 
during trial and in summation to support its case as out- 
lined above, which mandates reversal. 


A. It Was Error to Admit in Evidence as a Past Recollection 
Recorded Government Exhibit 45, Simon’s Notebook Con- 
taining His Summary of Pool Sales Based Upon Statements 
Made to Him by Salesmen and His Examination of 
Lancer Records. 


Over objection, the Court received in evidence Govern- 
ment Exhibit 45. Based on the document, the Government 


1 During trial the Government and many of its witnesses con- 
ceded that there were vast numbers of pools, molds, etc. among 
the sales and assets. 
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contended Lancer’s sales were overstated. This was Gov- 
ernment witness Simon’s notebook containing his sum- 
mary of pool sales based upon statements made to him 
by unidentified salesmen and by Baer (whom the Govern- 
ment had under subpoena but did not call as a witness) 
and his examination of various vaguely described un- 
marked Lancer records. The theory under which this was 
received was that it was a past recollection recorded. On 
the contrary, it did not record Simon’s own knowledge or 
work; it was an unofficial partial summary containing 
“gibberish” kept by a menial employee (and unidentified 
others) to impress his boss (T. 1011-21, 1031-6, 1041-2, 
1045-7). Its receipt in evidence was erroneous because be- 
fore a document may be considered a past recollection re- 
corded “ ... the witness must of course have had personal 
knowledge of the facts recorded (ante §657) in the first 
instance; he cannot verify the correctness of the paper as a 
record of facts which he himself never observed.” (em- 
phasis in original) 3 Wigmore, Evidence §747 (3d ed. 
1940). 


B. It Was Error to Permit Steelman to Testify to His “Under- 
standing” That Appellant Was the Head of Lancer. 


Over objection, Steelman was permitted to testify that 
it was his opinion and understanding that appellant, at the / 
time of his illness, was in charge of Lancer (T. 4829-30). 
Such testimony constituted a conclusion of fact. While 
Steelman could testify to the alleged underlying facts, he 
had no right to venture his prejudicial opinion. It was 
highly prejudicial, since the theory of the Government’s 
ease was that appellant was in charge of Lancer’s activities 
and was thus responsible for all documents it filed with the. 
S.E.C. 
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C. It Was Error to Admit Into Evidence Documents Purport- 
ing to Come From Appellant, Tessler, Henkel and Emel 
in the Absence of Any Proof as to Their Authenticity. 


Various Government exhibits were received in evidence 
which purported to come from Tessler, Henkel and Emel. 
Tessler and Henkel did not testify. Emel denied the au- 
thenticity of certain documents. Nevertheless, all were 
received in evidence, over objection, to appellant’s extreme 
prejudice. 


Where a document is alleged to be of a particular origin, 
the authorship must be proved. As is stated in 7 Wigmore, 
Evidence $2130 (3d ed. 1940) : 


“The general principle has been enforced that a writ- 
ing purporting to be of a certain authorship cannot 
go to the jury as possibly genuine, merely on the 
strength of this purport; there must be some evidence 
of the genuineness (or execution) of it.” (emphasis 
in original) 

Thus, the mere fact that a letter is signed in the name of 


a person is not enough to prove he signed it. Nicola v. 
United States, 72 F.2d 780 (3d Cir. 1934). 


: As the Court said in McGowan v. Armour, 248 Fed. 676, 
677 (8th Cir. 1918): 


“A letter does not prove itself. In order to make it 
evidence it must be shown either to have been writ- 
ten by the person against whom it is produced, or by 
some one authorized to act in his behalf.... ” 


To the same effect, see United States v. Imperial Chemi- 
cal Industries, 100 F. Supp. 504, 513 (S.D.N.Y. 1951). See 
also, Summers v. McDermott, 136 F.2d 338 (3d Cir. 1943) 
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(unauthenticated checks rightly excluded; drawer of checks 
not produced nor signatures identified). 


The foregoing applies not only to the documents concern- 
ing Continental, introduced through the Edenton witnesses, 
which purported to come from Tessler and Henkel and to 
the documents offered through Hodges which were pur- 
portedly of Emel’s authorship—some of which Emel de- 
nied—but it also applies to the March 21, 1962 amendment 
to the registration statement which purports to contain 
appellant’s signature, the authenticity of which he denied. 
The jury should not have been permitted to speculate as 
to the genuineness of any of these documents. 


D. It Was Error to Admit Into Evidence as Alleged Lancer 
Records Those Documents Which Hodges Said Were Found 
by Him or His Colleague in Hendrix’s Office. 


Through testimony of S.E.C. accountant Hodges the 
Government over objection offered in evidence certain doc- 
uments (GX 90-2, 120), none signed by appellant or other- 
wise authenticated,” purporting to be records of Lancer. 
Hodges testified that he and his colleague from the S.E.C. 
visited the office of Hendrix (who died before trial), where 
Hendrix showed them certain papers which Hendrix said 
were Lancer records. Hodges further testified that the ex- 
hibits which the Government then offered in evidence were 
found among these alleged Lancer records by himself or his 
S.E.C. colleague. He was unable to recall whether he or 
his colleague found these pages in Hendrix’s office (T. 
3500-10, 3517-24). 


22 See the applicable law under Point II-C, supra. 
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No foundation was established for the admission of these 
pages, which the Government contended showed appellant 
ran Lifetime (T. 3504-5) and thus negatived the bona fides 
of its transactions with Lancer. The Government referred 
to these documents in summation. The attribution of these 
documents as Lancer records was hearsay, and the chain 
of possession from Lancer to Hendrix was exceptionally 
nebulous. 


E. It Was Error to Admit Against Appellant the Extra Judicial 
Admissions of a Severed Co-Defendant. 


In its effort to show that appellant controlled Lifetime 
and that it had not in fact been purchased by Cattano from 
Lancer, the Government introduced: 


' 1. Testimony of Samuels and Chivers that Cattano had 
made statements to them substantially to the effect that 
his ownership of Lifetime was at the sufferance of appel- 


lant. Timely objection was made by appellant (T. 825B-26, 
1131-37). The Government’s theory was that such state- 
ments were “in furtherance of the conspiracy”, and it re- 
ferred to the testimony in summation (T. 5111-24), notwith- 
standing the fact that in mid-trial the case against Cattano 
was dismissed and appellant requested that such testimony 
be stricken and the jury instructed to disregard it. 


Contrary to the Government’s contention, these alleged 
statements were in derogation of the conspiracy and in 
no case could have been considered as designed to further 
its objects. Accordingly, the jury should never have been 
permitted to consider them against appellant. See Lutwak 
y. United States, 344 U.S. 604, 617 (1953). As the Supreme 
Court recently pointed out in Wong Sun v. United States, 
371 U.S. 471 (1963) : 
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“We have consistently refused to broaden that very 
narrow exception to the traditional hearsay rule which 
admits statements of a codefendant made in further- 
ance of a conspiracy or joint undertaking. . . - The 
import of our previous holdings is that a coconspira- 
tor’s hearsay statements may be admitted against the 
accused for no purpose whatever, unless made during 
and in furtherance of the conspiracy.” (pp. 490-491) 


The Government’s theory below that “in furtherance of 
the conspiracy” means “relating to the conspiracy”, ac- 
cording to a unique philosophy in this circuit, is clearly at 
war with this pronouncement of the Supreme Court. In 
view of the Government’s theory that appellant was Life- 
time, the objectionable testimony was highly prejudicial. 


Support for appellant’s claim that the dismissal during 
trial of the case against Cattano requires reversal finds 
support in Schaffer v. United States, 362 U.S. 511 (1960), 
where a sharply divided court affirmed the conviction be- 
cause the propriety of the joinder prior to the failure of 
proof of conspiracy had not been assailed (p. 515) and 
prejudice did not appear (p. 516). In appellant’s case a 
severance was requested by pre-trial motion, in which this 
potential problem was pointedly mentioned (Doc. No. 23)* 


23 As appellant showed in his pre-trial motion for severance, it 
was prejudicial error to try together various co-defendants when 
the prosecution would offer statements of one, inadmissible against 
the others, which prejudiced those others. Below appellant also 
cited: Drew v. United States, 331 F.2d 85, 88 (D.C. Cir. 1964) ; 
Cross v. United States, 335 F.2d 987, 989 (D.C. Cir. 1964) ; United 
States v. Lotsch, 102 F.2d 35, 36 (2d Cir. 1939), cert. denied, 307 
US. 622 (1939); and noted the Fifth Circuit cases which the 
Advisory Committee, in its note to the amendment to Rule 14, said 
had found sufficient prejudice involved to make denial of a motion 
for severance reversible error. Schaffer v. United States, 221 F.2d 
17 (5th Cir. 1955); Barton v. United States, 263 F.2d 894 (5th 
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and appellant was in fact prejudiced by the testimony. 
Here there occurred the very mischief of which the defense 
warned in its pre-trial motion. As the Supreme Court 
in Schaffer said at page 516: 


“We do emphasize, however, that, in such a situation, 
the trial judge has a continuing duty at all stages of 
the trial to grant a severance if prejudice does appear.” 


| 2. The bankruptcy petition and bankruptcy discharge of 
Cattano, to which appellant objected (GX 53, T. 1067). 
Cattano’s bankruptcy and discharge preceded the alleged 
conspiracy and was in no way connected with appellant. 
Its admission in evidence against appellant was error, and 
it was compounded by the Government’s extensive ref- 
erences to it in summation when Government counsel stren- 
uously argued that Cattano could not have purchased Life- 
time because of his prior financial difficulties (T. 5111, 


9120, 5122). The fact that it was an official record filed by 
or on behalf of Cattano did not make it admissible against 
appellant. The error here is far more serious than that in 
Bruton v. United States, 391 U.S. 123 (1968). 


ee 
Cir. 1959) ; Belvin v. United States, 273 F.2d 583 (5th Cir. 1960). 
See Advisory Committee’s Notes, 355 F.2d 104-5. The prosecution 
went beyond this and contended the extra-judicial admissions were 
in furtherance of the conspiracy. 


IV. 


Reversal is required by the prosecutor’s excessive ex- 
pressions of his personal opinions during summation. 


During the course of his summation to the jury the 
prosecutor made extensive references to his personal opin- 
jons dealing with the credibility of witnesses and other 
essential matters. For example, an important issue was 
whether appellant signed the post-effective amendment to 
the Lancer registration statement dated March 21, 1962 
(Count 4). The prosecutor expressed his belief and the 
Government’s that it had in fact been signed by appellant 
(T. 5144, 5364). Other examples abound. See Harris v. 
United States, 402 F.2d 656 (D.C. Cir. 1968). 


Vv. 


The Trial Court erred in refusing to charge appellant’s 
theory of the case. 


In requests to charge, exceptions, and during the course 
of the jury’s deliberations (T. 5438-9, 5459; Minutes of 
May 4, 1967, P.M. session, pp. 12-25), appellant repeatedly 
requested the Court to charge the jury on the theory of his 
case, bearing in mind the conflict in the evidence to be re- 
solved by the jury. All requests relating to the conflict in 
the testimony were denied, and the Court refused to in- 
struct the jury with respect to defendant’s contentions as 
to the need for action as opposed to mere inaction, and 
the need for the jury to find a defendant’s informed and 
interested cooperation plus a stake in the outcome of the 
venture as a requisite to conviction for conspiracy. More- 
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over, the Court refused to instruct the jury on the proof 
required before the appellant could be convicted for caus- 
ing the registration statement and its amendments and the 
annual report (Form 10-K) to be filed. 


| Contrary to the teaching of Levine v. United States, 261 
F.2d 747 (D.C. Cir. 1958), 104 U.S. App. D.C. 281, the 
Court charged the jury only as to the factors the prosecu- 
tion must establish beyond a reasonable doubt and, in pre- 
senting these factors to the jury, unduly stressed the Gov- 
ernment’s case to appellant’s prejudice by reading the 
indictment in its entirety. 


i The evidence presented a theory of defense concerning 
his lack of participation in the registration and in the 
annual report, both as to conspiracy and causation. The 
defense asked the Court to charge the jury in accordance 
with these contentions. The Court’s attention having been 
particularly directed to such theories, it was reversible 
error for the Court to refuse to make any charge thereon. 
See also, Calderon v. United States, 279 Fed. 556, 558 (5th 
Cir. 1922) and Marson v. United States, 203 F.2d 904, 912 
(6th Cir. 1953), which hold that: 


“Where a defendant in a criminal case presents a 

| theory supported by the evidence, and the court’s at- 
tention is particularly directed to it, it is reversible 
error to refuse to give a charge on such a theory.” 


As in Levine, the case at bar seems peculiarly one for 
the application of this rule. The jury should not have been 
influenced by the Court’s charge to concentrate unduly 
upon one side of the conflicting evidence. It was error to 
deny the right to a more balanced charge accorded the de- 
fense by the decisions, when the request therefor had the 
support of substantial evidence. 


28 


Quoting from Perez v. United States, 297 F.2d 12, 13-14 
(5th Cir. 1961), the Court in Strauss v. United States, 376 
F.2d 416 (5th Cir. 1967) said at page 419: 


“Jt is elementary law that the defendant in a crim- 
inal case is entitled to have presented instructions re- 
lating to a theory of defense for which there is any 
foundation in the evidence. . . - The judge must, there- 
fore, be cautious and unparsimonious in presenting 
to the jury all of the possible defenses which the jury 
may choose to believe. We hold that where the defen- 
dant’s proposed charge presents, when properly 
framed, a valid defense, and where there has been 
some evidence relevant to that defense adduced at trial, 
then the trial judge may not refuse to charge on that 
defense.” 


Continuing, the Court quoted at length from Tatum v. 
United States, 190 F.2d 612, 617 (D.C. Cir. 1950) and also 


cited Smith v. United States, 230 F.2d 935 (6th Cir. 1956) ; 
United States v. Indian Trailer Corp., 226 F.2d 595 (7th 
Cir. 1955). 


As the Court concluded in Strauss: 


“The proper standard was not met here. The jury 
did not have to believe the defenses, but it should have 
been given the opportunity. This is true even if the 
defense is fragile. A defendant cannot be shortchanged 
nor his jury trial truncated by a failure to charge.” 


The Court also erred in refusing to strike from the in- 
dictment at the close of the Government’s case and again 
at the close of all the evidence the various unproven overt 
acts charged in Count 1, and in refusing to strike from the 
indictment the allegation in Count 1 of fraud against the 
United States (T. 5437-8). 
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The Government’s proof failed to make out any case of 
fraud or conspiracy to commit fraud against the United 
States. Counsel’s research has failed to disclose any re- 
ported case upholding or rejecting the Government’s theory 
that the filing of a false registration statement or Form 
10-K with the S.E.C., without more, constitutes a fraud 
against the United States. It is submitted that such filings, 
without more, do not constitute a fraud upon the United 
States. 


VI. 


| Appellant’s rights under the due process clause of 
the Fifth Amendment, and his rights under the Sixth 
Amendment to a public trial, to be confronted with the 
witnesses against him, and to have the assistance of coun- 
sel, and his right of presence under Rule 43 were all 
violated when the Court instructed the jury in an ex parte 


communication and when the court clerk on two occa- 
sions answered the jury’s request for exhibits in the 
absence of both defendant and his attorney. 


_ During the jury’s deliberations it requested an explana- 
tion for the absence of co-defendant Cattano, against whom 
the indictment had been dismissed in the midst of trial. 
At a conference in chambers not attended by appellant and 
at which no reporter was present, counsel agreed to the 
substance of the answer to be given by the Court to the 
jury. The Court read the draft answer to counsel. Coun- 
sel’s agreement to the proposed answer no way included 
his agreement that the answer was not to be made part of 
the record, or that he would not see its final form, or that 
the answer would be given to the jury in the form of a 
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note outside of his presence and appellant’s presence. The 
Court answered the query by sending a note to the jury. 
The note was not read to any counsel nor to appellant, and 
the contents of that note do not appear in the record. 
When counsel stated on the record that he did not know 
what was in the note, the Court attempted to retrieve the 
note from the jury but was informed by the bailiff that 
the note had been destroyed. These uncontroverted facts 
are set forth in the appellant’s motion for acquittal or a 
new trial and reply affidavit in support thereof (Doc. No. 
122, 124). 


The Government argued below that the note that went 
to the jury reflected the agreement reached in chambers. 
In the absence of the note, we do not know this—for ex- 
ample, an error may have been made in the transposition 
from the approved draft to the subsequent note which was 
not read to counsel. Moreover, even if the note (unknown 
to counsel) reflected the unreported agreement in cham- 
bers, that does not cure its in camera submission to the 
jury. 

Moreover, on at least two occasions, in the absence of 
defense counsel and the defendant, and unknown to them, 
the court clerk was permitted to attempt to comply with 
the jury’s requests for exhibits during its deliberations. 
In attempting to comply with the jury’s request the clerk 
made certain mistakes. Certain Lifetime invoices were not 
furnished to the jury in accordance with its request until 
later, and the clerk erroneously sent into the jury the 
S.E.C.’s summary of Flintridge transactions with Lancer 
which had not been requested.* Needless to say, there- 


ue The clerk’s error in sending to the jury certain other material 
which was highly prejudicial and which was to have been expunged 
from certain exhibits will be discussed in a separate heading. 
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after the jury requested the S.E.C.’s summaries concern- 
ing Lancer transactions with Continental and Lifetime. 
These three documents summarized the Government’s case. 


A careful record was made of what had transpired dur- 
ing the course of appellant’s motion for a mistrial upon 
discovering the procedure followed whereby, unknown to 
counsel and appellant, the jury received material they 
idid not request, failed to get material they did request, 
and received highly prejudicial and inflammatory material 
not even in evidence. The foregoing prejudicial errors 
occurred by reason of the fact that defense counsel 
was not a participant in the procedure whereby officials 
of the Court i camera received and answered the jury’s 
requests for exhibits. 


The relevant facts appear in the aforementioned Doc. 
‘No. 122 and 124. After counsel for the Government and 
the defense discovered that, unknown to them, a note had 
emerged from the jury requesting exhibits and that pur- 
ported compliance with that note had been attempted by 
‘the court clerk and the bailiff in their absence and with 
their complete ignorance, Government counsel asked de- 
fense counsel to accompany him to chambers. In chambers 
‘(Government counsel protested to the Court about the pro- 
cedure whereby a jury note [the first note] requesting ex- 
hibits was given to the bailiff for compliance without the 
knowledge or participation of counsel. Thereupon the 
Court refused to change this procedure and said to the 
‘prosecutor, in defense counsel’s presence, either exactly 
lor substantially the following: “Do you think Mr. Harvey 
i[the clerk] doesn’t know what he is doing?”** Counsel 


45 Although this meeting is set forth in Doc. No. 124, pp. 23-4, 
‘the Trial Court has never commented on it, nor has the Govern- 
ment denied it. 
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then withdrew. However, they subsequently checked the 
first note after the clerk, without their knowledge, at- 
tempted to comply, and were able to examine the exhibits 
requested by the jury in its second note before they were 
submitted to the jury. Unfortunately, the irreparable 
damage was already done, as discovered at the end of the 
day when the jury suspended deliberations. 


To begin with, there had to be some communication be- 
tween court personnel and the jury that is not reflected 
in any jury note. We know that the indictment was given 
to the jury during the first day’s deliberations in the ab- 
sence of the defense and that it contained prejudicial ma- 
terial alleging fraud, that should have been stricken 
(Minutes of May 4, 1967, A.M. session, pp. 4-5). Neither 
appellant nor counsel were present when the jury re- 
quested the indictment, nor when it received the indict- 
ment. At the end of the day counsel discovered that the 
jury had received the indictment without the agreed dele- 
tions of prejudicial material. Prejudicial error was thereby 
committed. Moreover, clearly appellant was entitled to 
the hearing he requested (Doc. No. 124, p. 24) to ascertain 
what conversations took place between members of the jury 
and court personnel during the jury’s deliberations. We 
know there was a conversation and that no note deals with 
the indictment. Appellant was entitled to find out what 
was said. The Court erred in denying a hearing. 


The first note now available was received during the 
first day’s deliberations. As evidenced by the above-men- 
tioned meeting in chambers, counsel played no part at all 
in the initial procedure whereby purported compliance was 
attempted by court personnel with respect to this note 
which requested various exhibits and of which they were 
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ithen ignorant. (See also Minutes of the morning session of 
‘May 4, 1967, pp. 5, 7, 12). The relevant facts were set 
forth in the transcript of May 4, 1967 to reflect what had 
happened off the record and in the absence of appellant 
‘and his counsel. The following appears in the transcript 
of the morning session of May 4, 1967, at pages 23-28: 
‘In its first note [as opposed to the oral communication with 
‘some unidentified court official or officials] the jury re- 
quested the following exhibits: 


i 1. §.E.C. registration and amendments for Lancer for 
‘April 1961, September 1961 and March 1962. In the mar- 
gin the clerk wrote “G-44”. This was the exhibit contain- 
ing that material. 


2. The 10-K filed by Lancer in March 1962. In the 
margin the clerk wrote “G-46”. This was the exhibit con- 
taining that material. 


3. The Lancer brochures sent to stockholders. In the 
margin the clerk wrote “D-13”. This was the exhibit con- 
taining that material. Apparently D-29 was later submitted. 
This is a duplicate of D-13. 


4, Peter Cattano promissory note. In the margin the 
clerk wrote “D-20”. This was the exhibit containing that 
material. 


5. The checks involved in the payment of the Cattano 
note. In the margin the clerk wrote “D-30 not in evidence.” 
Since D-30 was not in evidence, counsel were called into 
chambers after the clerk had already sent in most of the 
other documents, at which time there was a discussion about 
the note and the requested exhibit (Minutes of May 4, 1967, 
A.M. session, pp. 27-8). 
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6. Price lists for pools and molds. In the margin the 
clerk wrote “D-1-C and G-78”. These were the exhibits 
containing the material. 


7. Flintridge-Lancer invoices. In the margin the clerk 
wrote “G-74 and G-115”. G-74 was the exhibit contain- 
ing that material. However, G-115 was not. G-115 was 
Hodges’ [the S.E.C.] schedule summarizing the Govern- 
ment’s position with respect to the Lancer and Flintridge 
dealings. The jury did not request this exhibit and should 
not have received it. 


8. Continental-Lancer invoices. In the margin the clerk 
wrote “G-72”. This was the exhibit containing that material. 


9, Lifetime-Lancer invoices. In the margin the following 
notations appear: G-79, G-82, G-83, G-65, G-73, G-76 and 
G-81. All of these notations were not the clerk’s. Some 
of them were written by the prosecutor. Defense counsel’s 
best recollection (Doc. No. 124, p. 26) is that all those in 
ink were written by the prosecutor subsequently. 


10. Dallago’s letter to Barg of September 1961. In the 
margin the clerk wrote “DP).35”. This was the exhibit con- 
taining that material. 


As the May 4, 1967 morning record at page 27-8 reflects, 
practically every last one of these exhibits had gone into 
the jury without counsel’s knowledge or consent and coun- 
sel had no prior opportunity to examine them. As the 
Court outlined the procedure at p. 34 of the May 4, 1967 
morning minutes: 


“The Court: This was very meticulously done, and 
not under my direction, as a matter of fact. Mr. Harvey 
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was very, very meticulous about the selection of those 
matters, and when he came to one of them that he 
thought was not in evidence, he called my attention 
to it, and I said call counsel. 

And at that time you came and looked at that list, 
and you straightened us out about that one exhibit.” 


The only reason counsel got to see the first jury note and 
learned that exhibits had been sent to the jury without their 
knowledge or consent was because the clerk raised a ques- 
tion about Exhibit D-30 for identification (Minutes of 
May 4, 1967, A.M. session, pp. 23, 34). A few of the ex- 
hibits requested by the jury went in after the discussion 
in chambers about D-30 for identification. These were: 
The xerox of a check (apparently G-112) (May 4, 1967, 
AM. session, pp. 25, 27), a Lancer brochure (D-29 and 

G-55) (May 4, 1967, A.M. session, p. 28), and two Lancer- 
Lifetime invoices, one of which dealt with $590,000 worth 
of molds (May 4, 1967, A.M. session, p. 28). Moreover, the 
clerk had not noted on his list full compliance with the 
jury’s request for Lifetime-Lancer invoices in that he neg- 
lected to make any mention of G-76 which dealt with 186 
pools, a major transaction. Accordingly, when the prose- 
cutor and defense counsel conferred, they included a copy 
of that exhibit, not the document which had in fact been 
marked in evidence, but another copy of the document (May 
4, 1967, A.M. session, p. 28). 


| Except for these few additional documents which coun- 
sel discovered had not been sent to the jury by the clerk 
notwithstanding its written request, everything else had 
already been sent and neither attorney had any opportunity 
to inspect whatever had already been sent in purported 
compliance with the jury’s first note (May 28, 1967, A.M. 
session, p. 28). 
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As of that time it was apparent that the jury had re- 
ceived some material it had not requested and had not re- 
ceived other material which it had requested. Shortly there- 
after both counsel went to chambers where the previously 
mentioned protest was lodged with the Court. By the time 
the second jury note arrived counsel were able to inspect 
the documents requested in that second note before they 
were sent to the jury (May 4, 1967, A.M. session, p. 29). 
It was in this subsequent request that the jury requested 
the other schedules prepared by Hodges summarizing the 
Government’s case, a request obviously triggered by the 
jury’s prior receipt of Gov. Ex. 115, the Lancer-Flintridge 
summary which they had not requested in note one. 


Appellant had the right to be present in the courtroom 
assisted by his attorney when additional instructions were 
given to the jury and when its requests for exhibits were 


answered. He was deprived of this right. In holding it was 
error to give a supplementary instruction to the jury in 
the absence of a party, the Supreme Court in Fillippon v. 
Albion Vein Slate Co., 250 U.S. 76, 81 (1919) said: 


« written instructions ought not to be sent to the © 
jury without notice to counsel and an opportunity to 
object.” 


As the Court said in Rice v. United States, 356 F.2d 709 
(8th Cir. 1966) : 


“Tt cannot be gainsaid that it constitutes error for 
a trial court in a criminal case to instruct the jury 
outside the presence of a defendant and his counsel. 
_.. We are not clairvoyant and have no way of know- 
ing the effect of the judge’s communication to the 
jury” (pp. 716-717). 
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| The Government made no effort to rebut the presump- 
tion of prejudice enunciated by Rice. Indeed, it would be 
impossible to determine the significance placed by the jury 
on the absence of Cattano in determining whether he was 
or was not a co-conspirator of appellant.** Moreover, it is 
obvious that the unrequested delivery to the jury of one of 
the S.E.C.’s summary schedules triggered its request for 
the balance of the S.E.C. summary schedules, to appellant’s 
prejudice. 

In Evans v. United States, 284 F.2d 393 (6th Cir. 1960), 
the conviction was reversed because: 


“It was error for the Trial Judge to instruct the jury 
in the absence of the defendant even though his coun- 
sel was present.” 


| And in United States v. Neal, 320 F.2d 533 (3d Cir. 1963), 


the conviction was reversed on the ground that the Trial 
Judge answered an inquiry made by the jury during its 
deliberations in the absence of defendant and his attorney. 
The Court said at pages 535-536: 


“It was settled as long ago as 1892, in Lewis v. 
United States, 146 U. S. 370, 372, 138 S. Ct. 186, 137, 
36 L. Ed. 1011, that ‘after indictment found, nothing 
shall be done in the absence of the prisoner.’ 

“Rule 43 of the Federal Rules of Criminal Proce- 
dure, in restatement of existing law, provides in rele- 
vant part: 


“The defendant shall be present at the arraignment, 
at every stage of the trial including the impaneling 
of the jury and the return of the verdict, and at the 

5 ¢ The Court erred in refusing appellant’s request that the jury 
be told in answer to its query, that Cattano did not plead guilty 
(May 4, 1967, P.M. session, pp. 4-8). 
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imposition of sentence, except as otherwise provided 
by these rules.’ 


“Jpn Evans v. United States, 284 F.2d 393 (6 Cir. 
1960) the defendant’s conviction of violation of the 
narcotics laws was reversed because the trial judge 
gave additional instructions to the jury in response 
to its request in the absence of the defendant even 
though the instructions were given in open court and 
in the presence of the defendant’s counsel and the in- 
structions were later repeated in the defendant’s pres- 
ence. In reversing the appellate court cited Rule 43. 

“In United States v. Nobel, 155 F.2d 315 (3 Cir. 
1946) we held (p. 318): 


‘Tt is * * * essential that all instructions to the 
jury be given by the trial judge orally in the pres- 
ence of counsel and the defendant.’ ” 


In Shields v. United States, 273 U.S. 583 (1927), where 
the conviction was reversed, the Solicitor General himself 
found no satisfactory ground for opposing the petition for 
a writ of certiorari. 273 U.S. at page 587. The Supreme 
Court said: 


“The joint request to the court * * © did not include 
any agreement that the court should receive a com- 
munication from the jury and answer it without giving 
the defendant and his counsel an opportunity to be 
present in court to take such action as they might be 
advised * * * ” (page 587). 


Quoting from Fdlippon, the Supreme Court said: 


«“ * © © written instructions ought not to be sent to 
the jury without notice to counsel and an opportunity 
to object * * * The request made to the court * * * did 
not justify exception to the rule of orderly conduct of 
jury trial entitling the defendant, especially in a crim- 
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inal case, to be present from the time the jury is im- 
paneled until its discharge after rendering the verdict” 
(pages 588-589). 


VII. 


Various Government exhibits and the indictment, all 
containing prejudicial and inflammatory material which 
counsel and the Court agreed had to be expurgated be- 
fore submission of the documents to the jury, were de- 
livered to the jury in the absence of appellant and his 
attorney. The violation of appellant’s rights under the 
Fifth and Sixth Amendments and Rule 43 was agera- 
vated by the incursion into the jury’s deliberations in 
an erroneous effort by the Court to determine what had 
happened. 


| At the conclusion of the first day’s deliberations by the 
jury, appellant and his attorney learned that the clerk, 
the bailiff and the marshal had improperly delivered to the 
jury certain exhibits it had not requested, which exhibits 
contained highly prejudicial and inflammatory material 
counsel had previously agreed was to be expurgated should 
the jury send for these exhibits. Because these documents 
were delivered to the jury in the absence of appellant and 
his attorney, in accordance with the unconstitutional pro- 
cedure outlined in Point VI, the defense had no opportunity 
to prevent it. 


Not only were appellant’s rights under the Fifth and 
Sixth Amendments and Rule 43 violated by this procedure, 
but the defendant was further prejudiced by: (1) the 
Court’s refusal to accept the uncontroverted offer of proof 
by the defense that these documents had been delivered to 
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the jury; and (2) the appalling lapse of memory of three 
court officers who stated on the record, in substance, that 
they did not give this batch of bulky exhibits approxi- 
mately one foot high to the jury. 


The result of the foregoing was to compel appellant, 
as his only alternative, to accept the Court’s suggestion to 
violate his rights further by intruding upon the delibera- 
tions of the jury through the interrogation: (a) of the 
foreman, whom the Court found to be confused because he 
said the jury had received the prejudicial material not in 
evidence, and of whom the Court said: “But I am satisfied, 
in spite of his testimony, that he is not certain about what 
was in that jury room. I am satisfied. He could not pos- 
sibly be.”; and (b) of the secretary, who testified that all 
of the questioned documents were in the jury room and 
were read by the jurors. She had to be called out of the 
jury room to answer questions about the jury’s delibera- 
tions only because the Court refused to accept the recol- 
lection of the foreman that the offending material was 
received by the jury. 


In addition to these highly inflammatory and prejudicial 
documents which were erroneously given to the jury, appel- 
lant was further prejudiced when, again in the absence of 
the defendant and his attorney, the jury requested and was 
given the indictment. The Government can take no com- 
fort from United States v. Hoffa, 367 F.2d 698 (7th Cir. 
1966), for in that case the indictment on its face contained 
notations that the stricken or dismissed counts were now 
“out” of the case (pages 712-713). On the contrary, in our 
case paragraph 17 of the indictment, the inflammatory and 
prejudicial allegation of fraud upon the public which the 
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, Court had agreed to strike and to remove from the indict: 
‘Ment, was given to the jury with no indication that it had 
been stricken, and the jury had it all day. 


Among the inflammatory and prejudicial documents 
| which improperly went to the jury was an order suspending 
:the Regulation A exemption of Lifetime on the ground that 
it contained materially false statements. The prejudice 
‘was compounded by the Government’s erroneous comment 
\in summation that the defense witness Emel had admitted 
signing the Lifetime registration statement because Life- 
time wanted to sell stock, even though it contained false 
statements (T. 5129). In view of the Government’s theory 
that appellant was responsible for Lifetime’s activities and 
in view of the catch-all conspiracy charge, the prejudice was 
extreme. 


In addition to the foregoing, the documents erroneously 


submitted to the jury contained eight separate references 
to a suit (ultimately dismissed) against appellant alleging 
he had stolen $600,000 from a public company and further 
contained references to thirteen separate actions against 
Lancer. 


Moreover, in answer to the jury’s request for the regis- 
tration statement and amendments which were the subject 
of the indictment and as to which defense counsel had 
strenuously argued that there was no participation by ap- 
pellant and that there were none of his signatures, the 
clerk erroneously sent to the jury prior Lancer registra- 
tions which contained approximately fifteen separate such 
signatures. Who is to say now that no member of the jury 
thought he had caught defense counsel in an outrageous 
misstatement in his summation, since appellant’s signatures 
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were over all the documents furnished to the jury by the 
clerk? Indeed, the early interrogation by the Court of the 
foreman indicates some confusion in his mind as to whether 
the jury received anything other than the 1961 registration 
statement, as amended, which it had requested.” 


The Court’s attention is respectfully directed to Abrams 
vy. United States, 327 F.2d 898 (D.C. Cir. 1964), which seems 
dispositive of this motion. Prejudice must be presumed. 
The burden was upon the Government to disprove preju- 
dice beyond a reasonable doubt. In adopting the “reason- 
able doubt” standard of Chapman v. California, supra, this 
Court said in Lollar v. United States, 376 F.2d 248, 247 
(D.C. Cir. 1967) : 


“We hold, therefore, that only where ‘we can find no 
basis in the record for an informed speculation’ that 
appellants’ rights were prejudicially affected can the 
conviction stand (cases cited).” 


GX 48, 49 and 50 comprised the “one foot high” stack 
of documents erroneously sent to the jury in the absence 
of counsel and appellant. These documents contained the 


17 Mr. Palmer, the foreman, apparently believed that GX 48 was 
the Lancer registration of 1961 and 1962, the subject of the indict- 
ment, which documents the jury had requested, because he stated 
that the jury had not received any documents that it had not 
previously requested. Minutes of May 4, 1967, A.M. session, pp. 
74-5. Since defense counsel had strenuously argued in summation 
that appellant’s signature did not appear thereon, and with 
respect to which defense counsel spent considerable time in sum- 
mation pointing out the numerous instances in which the requested 
documents referred to the very sorry state of Lancer’s pool busi- 
ness, at least one member of the jury may well have believed that 
defense counsel misled the jury because GX 48 contains 15 signa- 
tures by appellant and none of the derogatory information about 
Lancer’s pool business. How can the Government seriously conterd 
there can be no reasonable possibility of prejudice? 
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prejudicial and inadmissible material government counsel 
had specifically agreed on the record to expurgate in the 
event the jury called for the exhibits. A full record was 
made. See Minutes of May 4, 1967, A.M. session, pp. 19-22C, 
74-5, 85-6, 92-4. 


' The Government contended that the S.E.C. order sus- 
pending Lifetime’s Regulation A offering** included in 
Exhibit 49 could not possibly have prejudiced appellant, 
because it contained “allegations—not findings—that the 
law had been violated”. Whether they were allegations or 
findings is immaterial. The precise language was “The 
Commission has reasonable cause to believe...” Contrary 
to the Government’s claim, the order was not directed solely 
to the failure of Lifetime to disclose that an ineligible cor- 
poration was acting as underwriter. Page 2 of the order 
said that: “The offering was made in violation of Section 
17(a) of the Securities Act of 1933”, the provision specif- 
ically dealing with the fraudulent sale of securities, which 
reference the jury had previously improperly received in 
the indictment. 


Moreover, how can the Government seriously contend 
that sending to the jury unproven and inadmissible allega- 
tions by the S.E.C. of fraud in connection with Lifetime’s 
public offering of securities would not prejudice appellant 
when: (1) The theory of its case was that Lifetime was 
appellant’s alter ego and Lifetime perpetrated various 
frauds pursuant to his directions; (2) appellant’s key wit- 
ness, John Emel, was a director and officer of Lifetime 
at the very time of this inadmissible allegation of fraud; 


| 7* The order is annexed as Exhibit B to the Government’s oppo- 
sition filed August 18, 1967 (Doc. No. 123) to appellant’s motion 
for acquittal or a new trial. 
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and (3) the Government in its cross-examination of Emel 
and in summation, supra, claimed proof of fraud in con- 
nection with the very Lifetime Regulation A offering which 
was the subject of this order alleging violations of Sec- 
tion 17? 


Finally, there is every evidence that the jury read the 
order. The secretary of the jury said: “Everyone was 
eager to read, and they [the exhibits] were sort of divided 
up and—” [interruption by the Court] (p. 92); the jury 
“began to look for things” (p. 93); she read the objection- 
able documents “with interest and care in spots” (p. 94). 
The foreman said he checked each document as it came in, 
“and then we passed it around” (pp. 74-75) ; and, having 
identified all of the documents which were the subject of 
the hearing, stated, “This is exactly what we had in there. 
I remember going through this myself, and also these, and 
the brochure, checking the brochures. Yes, sir. I had 


these.” (p. 85). As defense counsel had the record note, 
Mr. Palmer was referring to “all of the questioned exhibits 
we have been referring to” (p. 86). 


In any case, as the Abrams case notes, no such showing 
by the defendant is required. Accord: United States v. 
Grady, 185 F.2d 273 (7th Cir. 1950); Ogden v. United 
States, 112 Fed. 523 (3d Cir.). In Grady the Court said: 


“Trye, it is possible that the defendant suffered no 
harm by reason of the affidavit going to the jury; in 
fact, it could be that the affidavit was not seen by a 
single member of the jury. On the other hand, it could 
and it might have been used effectively in persuading 
jurors otherwise doubtful or opposed to conviction to 
agree to a verdict favorable to the government. And 
it is sufficient to require a reversal if, in our Judgment, 
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the error might have operated to the substantial in- 
jury of the defendant.” 


And in Ogden the Court said: 


“We do not think it was necessary on the part of 
the defendant below to show that such indorsements 
had been read by the jurors or any of them. It was a 
gross violation of the rights of the defendant below 
that they should have gone further than he did, when 
he showed the presence in the jury room of the indict- 
ments with the obnoxious indorsements, and the cir- 
cumstances under which they came into the possession 
of the jury.” 


| See also, United States v. Douglas, 155 F.2d 894 (7th 
Cir. 1946) and United States v. Brandenberg, 155 F.2d 110 
(3d Cir. 1946). In the former the Court found plain error 
in the Sixth Amendment violation and characterized the 


matter as “a palpable infringement of this constitutional 
right.” In the latter case the Appellate Court reversed the 
Trial Court’s failure to grant a motion to set aside the 
verdict, pointing out that the Appellate Court could not 
evaluate what weight the jury attached to the improper 
documents. 


, There was a unique, erroneous and unwarranted incur- 
sion into the jury’s deliberations. Its proceedings were 
suspended and the foreman and the secretary were obliged 
to testify concerning the jury’s deliberations. The defense 
ealled the Court’s attention to the improper documents 
(pp. 4-14). Government counsel did not dispute it (p. 15), 
acknowledging he left while defense counsel was examin- 
ing them (p. 32). However, the Court found defense coun- 
sel’s claim “beyond comprehension” (p. 34). After the 
bailiffs equivocal comments (pp. 36-7), the Court suggested 
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“inquiry of the jury . . . because the Court is not satisfied 
_. . that these documents were in that jury room .. - 7 
(p. 45). 


After the defense counsel repeated he had in fact seen the 
documents in the jury room at the close of the day’s de- 
liberations (pp. 46-47), the Court asked whether there was 
any objection to making an inquiry of the jury and stated, 
“Of course, this does not interfere in any way with what- 
ever rights you may preserve on the record” (p. 47). The 
Court thrice stated “it is inconceivable to me” how these 
documents could have gotten into the jury room (pp. 47- 
48), and said to defense counsel, “Now, if you still think 
that that is so [that the documents were in the jury room], 
we can call the jury in. I guess they know what they looked 
at” (p. 48). It is only then that defense counsel said, “All 
right. We would ask for the foreman, Your Honor.” There- 
upon the Court said, “And certainly I guess the juror would 
have some idea as to whether he has ever seen this. Let 
me see the other things.” (p. 48). 


Thus, the only reason the foreman was called to testify 
was because the Court refused to credit the uncontroverted 
statements of the defense as to what had transpired. In- 
deed, it is apparent that the Court wanted the foreman 
called when, in answer to the Government’s request for 
time in which to communicate with the Department of Jus- 
tice, the Court said: 


“Tf someone has had some quick experience on this, - 
I would be happy to have it. Otherwise, I am content 
to reach some conclusion among us here in bringing 
in the foreman” (p. 50). 


Continuing, the Court outlined the procedure it would 
follow in interrogating the foreman and, after so doing, 
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made the following statement which indicates beyond doubt 
that the Court called the foreman in order to rebut the 
defense’s recital of what had transpired: 


“But at the same time I do not want to have any- 
body victimized by something which is thought to have 
happened and did not happen” (p. 50). 


Moreover, the Court was quite explicit in pointing out 
that the time to learn whether the jury had the questioned 
documents was then and there, and not after the case ended 
as the Government wished. The Court said: 


“And then after that—I know there are 12. And 
then after that to make some bland inquiry as to 
whether or not they received something they did not 
ask for would be meaningless. I think, now, as a 
prophylactic measure, inasmuch as we have this pile 
of evidence and these many, many exhibits, if we are 
going to satisfy ourselves that this jury did not get 


this material, we can do it now; we cannot do it at the 
end of the case” (p. 57). 
* * * 

“We would be utterly unrealistic to expect the jury 
to tell us whether or not they got something they did 
not ask for, or whether or not they got this stack of 
material. The timing in anything is very important. 
And time, place and circumstance is very important” 
(p. 58). 


| Only because the Court did not credit the observations 
of the defense was it necessary to query the clerk, the bailiff 
and the deputy marshal. Only because the clerk, the bailiff 
and the deputy marshal contended that they were not re- 
sponsible for the delivery to the jury of the very large and 
heavy pile of questioned documents did it become necessary 


“48 


to make inquiry of the foreman. Only because the Court 
refused to believe the foreman did it become necessary to 
interrogate yet another juror, the secretary. The colloquy 
(pp. 90-91) was as follows: 


“Mr. Londin: May I make one statement? 

The Court: Yes. 

Mr. Londin: With all due respect, I think Your 
Honor’s appraisal of the evidence is contrary to the 
record. 

The Court: It might very well be. 

Mr. Londin: As to what was in that jury room. And 
although I respectfully requested that no further jurors 
be called on this subject, I am constrained to change 
my prior request to Your Honor, and ask that the 
secretary, or whoever else handled it, be called. 

But, in so doing, I note that I do this, not because 
I want to, but because of Your Honor’s appraisal as 
to what the discussion, including the testimony of Mr. 
Palmer, has shown. 

It is my position that I have shown conclusively, 
or Your Honor has shown conclusively through Mr. 
Palmer that this material was there, and that it was 
examined. 

Because Your Honor is not prepared to accept what 
Mr. Palmer has just stated, I feel it is, therefore, 
necessary to call an additional juror, the secretary, I 
believe, he referred to, to go into this very same 
matter. 

But, as I say, I do so only because Your Honor has 
made this appraisal of Mr. Palmer’s testimony, his 
statements on the subject. 

I would, therefore, respectfully request that Your 
Honor call the secretary to go into this matter.” 


Since the three court officers claimed they were not re- 
sponsible for these documents going to the jury, clearly a 
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further hearing was required to ascertain how these docu- 
iments got to the jury. What other unauthorized person 
‘had access to the jury during its deliberations? What other 
‘person communicated with the jury during its delibera- 
tions? What communications passed between the jury and 
various court officers? Who other than the jurors was 
ipresent during their deliberations? The Court’s attention 
is specifically directed as well to the attendance upon the 
jury of a nurse. Certainly a hearing is required to deter- 
mine whether she ministered to any juror during the jury’s 
deliberations and to determine whether any court officer 
communicated with any juror on this subject. 


In the case of such inherently prejudicial outside in- 
fluences on a jury as were here present, the violation of 
appellant’s Sixth Amendment rights requires that the ver- 
dict be set aside. See People v. DeLucia, 20 N.Y.2d 275, 


282 N.Y.S.2d 526, 530 (1967); United States v. Virginia 
Erection Corp., 335 F.2d 868 (4th Cir. 1964). In Mattox 
v. United States, 146 U.S. 140, 150 (1892), the Supreme 
Court gave notice that it would not tolerate any grounds 
of suspicion that the administration of justice had been 
interfered with and did not even require any showing that 
a tampering had really taken place. As Chief Justice Fuller 
said: 

“Private communications, possibly prejudicial, be- 
tween jurors and third persons, or witnesses, or the 
officer in charge, are absolutely forbidden, and invali- 
date the verdict, at least unless their harmlessness is 
made to appear.” 


Bee also United States v. Sorcey, 151 F.2d 899 (7th Cir. 
1945) and Wheaton v. United States, 183 F.2d 522, 527 (8th 
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Cir. 1943), where the Courts discussed the familiar law 
that a jury must pass upon a case free from external in- 
fluences. The unauthorized communications raise a pre- 
sumption of prejudice. As was said in Ryan v. United 
States, 191 F.2d 779 (D.C. Cir. 1951), “A trial judge should 
not hesitate to grant a new trial where there is any signif- 
icant doubt whether the presumption of prejudice has been 
overcome.” 


Viti. 


Appellant was denied a fair trial because the Govern- 
ment erroneously procured the indictment of some of 
his witnesses and erroneously named as co-conspirators 
others who would otherwise have testified on his behalf. 


The Government procured the indictment of Brown, 
Tessler, Cattano and Lewis, all of whom were severed. 
Apart from its failure to present a prima facie case against 
any of these defendants, the Government conceded on the 
record that defendant Lewis, a certified public accountant, 
was innocent and should never have been indicted. The in- 
dictment of Brown, Cattano and Lewis effectively destroyed 
their value as witnesses on behalf of appellant. They were 
frightened, harassed and intimidated. Moreover, the jury 
kmew they had been indicted. The Government’s concession 
as to the innocence of defendant Lewis out of the presence 
of the jury could not cure the resultant prejudice. 


Moreover, in its bill of particulars the Government listed 
as co-conspirators Myron Barg, Esq., Norma Henkel and 
Carmine Guerriero. The inclusion of their names as alleged 
co-conspirators frightened, harassed and intimidated them. 
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Mr. Barg, an attorney of thirty years who the Government 
belatedly conceded on the record was innocent and should 
never have been named as a co-conspirator (May 4, 1967, 
A.M. session, pp. 2-3) was particularly terrified by the Gov- 
ernment’s action. It caused him to lose about twenty pounds 
in weight and to suffer a near mental breakdown. Indeed, 
he had to undergo psychiatric care. He would have given 
more valuable testimony on behalf of appellant but for 
his fear that he was considered persona non grata by the 
Securities and Exchange Commission. Securities work con- 
stitutes his primary field of practice, and it was for the 
purpose of mollifying the Securities and Exchange Com- 
mission that Mr. Barg erroneously volunteered on several 
occasions the stricken testimony that appellant “must have 
known” about Tessler’s earlier activities in connection with 
the registration statement (Doc. No. 122, pp. 3-4). 


| In addition, the naming of Henkel and Guerriero in the 
bill of particulars dissuaded them from testifying on behalf 
of appellant at the trial. This prejudice against appellant 
was compounded by the Government’s inflammatory sum- 
mation wherein Government counsel argued that appellant 
should have called Henkel and Guerriero as witnesses. (See 
Doc. No. 122, pp. 3-4). 


The foregoing made a mockery of appellant’s right under 
the Sixth Amendment “to have compulsory process for 
obtaining Witnesses in his favor”. 


Ix. 


Prejudicial error was committed by the conceded 
failure to give the defense a crucial Government wit- 
nese’s pre-trial statement to the Government containing 
material directly contradicting the one area of his direct 
testimony. 


Lancer’s transactions with Lifetime, Continental and 
Flintridge were the three key areas of the Government’s 
case. The sole issue with respect to Flintridge was Lancer’s 
attribution of approximately $94,000 to the value of its 
California inventory. It was the Government’s contention 
that the California inventory was over valued—to almost 
its full extent—because it consisted entirely of negligible 
assets acquired by Lancer for a few thousand dollars from 
a bankrupt Flintridge. The certified audit of N. R. Caine 
& Company reflecting a $94,000 California inventory for 
the relevant periods under the indictment relied upon the 
certified audit of J. Gilbert Brown. On March 6, 1960 
Brown wrote Caine certifying the California inventory as 
$94,315.40 (GX 104, DX 15). In attempting to negate the 
defense’s reliance on Brown’s certification of the correct- 
ness of this inventory, which presupposes @ personal check 
by Brown’s firm, the Government called Brown as a wit- 
ness after having granted him a severance.” Brown tes- 
tified that, contrary to his certificate, neither he nor anyone 
from his firm nor any of his associates went to California 
to determine what, if any, inventory was there, but that 
he got the figure $94,315.00 from Lewis (T. 3063-5). The 
Government had Brown repeat this testimony so often 


2° Brown has never been tried. 
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\(T. 3063-5), that the Court was constrained to observe 
ithat Brown said it four or five times (T. 3065-6). Through 
Brown the Government attempted to hammer home its 
‘point that the disputed California inventory consisted en- 
itirely of the purchase from Flintridge (T. 3066-7), which 
the Government contended was almost valueless. 


On cross-examination Brown was confronted with his 
‘statements of December 28, 1962 to the S.E.C. investiga- 
itors in which he had said that Leaness (his partner) 
:(T. 3072) had taken the California inventory of $94,000 
and that his work sheets were originally attached to the 
inventory (T. 3067-8). Thereupon Brown testified that his 
recollection was now much better, because at that prior 
time he had been unaware that there was an investigation 
‘concerning his accounting records. Brown testified he 
thought it was an insurance matter, that he did not refer 
ito his records, and that in telling the S.E.C. that Leaness 


‘had gone to California to take the inventory he was mis- 
itaken because he had been “entirely unprepared” (T. 
3068-9). 


At this stage of the proceedings the defense was con- 
‘fronted with Brown’s testimony that neither he nor anyone 
else from his firm went to California and his claim that 
‘his December 28, 1962 statement that Leaness had done 
iso was made because he was then unprepared. 


_ At this stage the defense had no Section 3500 material 
of Brown’s other than the transcripts of his S.E.C. inter- 
rogations, although the Government had represented on 
‘April 3, 1967, at the close of the day before Brown’s tes- 
timony, that it would give all of such material to the de- 
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fense (T. 2105*°). However, in a supplemental reply affi- 
davit of November 3, 1967, filed November 8, 1967 (Doc. 
No. 126) in support of appellant’s motion for judgment of 
acquittal or a new trial, appellant’s attorney informed the 
Court he had learned that Brown had been exhaustively 
interrogated by an agent of the Internal Revenue Service. 
Appellant’s attorney also stated that the prosecutor had 
said on a number of occasions that he was familiar with 
this agent’s investigation and that he had seen reports 
dealing with the case. Accordingly, defense counsel asked 
the Court to obtain from the Government copies of such 
reports to determine whether any part of them fell within 
the purview of Section 3500. 


The Government made no written answer to these al- 
legations of defense counsel but instead produced pages 27 
through 33 of a statement of Brown taken by an agent of 


the Internal Revenue Service on May 7, 1963, for use at 
the hearing of appellant’s motion for judgment of acquit- 
tal or a new trial on June 28, 1968. At that hearing the 
Court was requested to mark these pages as a court ex- 
hibit for appellate review should the motion be denied. 


Pages 32 and 33 thereof are clearly Section 3500 mate- 
rial of the greatest possible significance. The relevant 
portions clearly reflect that on May 7, 1963—more than 
five months after Brown’s statement to the S.E.C. when 
he claimed he was unprepared—Brown said under oath 
that: 

“No one gives us the inventory. If it is a certified 


inventory, we recheck the company’s inventory, so no 
one would have given it to us. 


20 Erroneously paginated by the reporter as 3010. 
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“Yes, there was an inventory in California... 


“You verify inventory by counting inventory, by 
touching it or feeling it. Then you verify the inventory 
further by checking the costs and the extensions and 
the additions. I verified all the inventories that were 
submitted in cases where we made a certified audit.” 
(see Appendix B) 


If the defense had this document available it could success- 
fully have attacked Brown’s trial contentions that: (1) on 
December 28, 1962 he was mistaken because he was un- 
prepared and confused; (2) Lewis gave him the inventory 
figure; and (3) no one from his office checked the inventory. 


; It does not matter whether this prejudicial error occurred 
as a result of the prosecutor’s policy of fighting the case as 
hard as defense counsel (T. 828) and not turning over 
Jencks material until the last possible minute in order to 
avoid giving defense counsel “a little more additional 
power” (T. 830), or whether it occurred because of the 
prosecutor’s mistaken belief that the Brown testimony be- 
fore the Internal Revenue Service was not in fact Jencks 
material—a mistake he made in the case of Government 
witness Samuels, where he expressed a belief that a letter 
written by Samuels on the subject matter of his testimony 
and contained in Lancer’s files was not within the purview 
of Section 3500 because it was not a statement to a Gov- 
ernment agency. The prosecutor referred to “thousands of 
papers in our files” of the nature then under discussion 
and said “I can only give him what I think is Jencks Act 
tnaterial. That is all I can do” (T. 982-5). After the Court 
had inspected Samuels’ testimony in the light of the con- 
cealed Jencks material, the Court noted that “there were 
some areas of cross-examination which might have been 
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exploited much more advantageously by defense counsel 
than they were, had they had this material” (T. 1056-7). 


The prosecutor’s reference to “thousands of papers in 
our files” and his statement to the court at T. 4148 that 
“there are many letters in the files, and documents which 
might tend to absolve Mr. Dallago which are admissible”, 
required the Court to grant appellant’s request for a hear- 
ing (Doe. No. 124, p. 51) to ascertain whether the Govern- 
ment had mistakenly withheld other matter producible 
under Section 3500 or under this Court’s teaching in Grif- 
fin v. United States, 183 F.2d 990 (D.C. Cir. 1950), 87 U.S. 
App. D.C. 72, which emphasized “the necessity of disclosure 
by the prosecution of evidence that may reasonably be con- 
sidered admissible and useful to the defense” and that 
“when there is substantial room for doubt, the prosecution 
is not to decide for the court what is admissible or for the 
defense what is useful.” * 


2JIn Samuels’ case a defense motion to strike his testimony (T. 
985, 1080-1) was denied, and the defense was permitted to reopen 
its cross-examination of Samuels. It is respectfully submitted that 
the failure to grant the motion to strike was reversible error. It was 
not cured by recalling Samuels, because the harm had already been 
done to the defense though the unsatisfactory cross-examination of 
this witness whose testimony figured in the Government’s summa- 
tion—unsatisfactory because the defense did not have the material 
to which it was entitled. See also another instance of the tardy 
delivery of Jencks material to the defense (T. 663). 


22 See United States ex rel. Felton v. Rundle, —— F.2d —— (8rd 
Cir. 1967), which held material to be producible under Brady v. 
Maryland, 373 U.S. 83, 87 (1963), even if it is not admissible in 
evidence, saying : 

“The fact that the report is inadmissible diminishes its value 
in the hands of the defense, but in no way eliminates its useful- 
ness. Felton’s counsel, upon inspection of the document, could 
have pursued new avenues of investigation and perhaps have 
developed different bases and lines of cross-examination of the. 
witness... .” 


57- 


Other issues as to which a hearing was sought in that 
same motion included the Government’s failure to proffer 
to the defense: (a) certain witnesses subpoenaed by the 
Government and not called because their testimony would 
favor the defense, e.g., Baer; and (b) grand jury testimony 
favorable to the defense; and (c) information that the 
purported acknowledgment taken by Levy (Point XI, 
infra) of the signature of one Lazzaro (a prospective 
Government witness who was not called) on a Senate 
certificate (GX 126) was not genuine, information re- 
ceived by appellant on June 5, 1967, from Mr. Lazzaro, 
who stated that he had never signed such a documeut, 
that he did not acknowledge any such signature, and that 
he did not know Levy (Doe. No. 124, pp. 54-55). 


It was error to deny a hearing. Even if the Govern- 
ment’s failure to bring such information to the attention 
of the defense was inadvertent, reversal is still required 
under Levin v. Katzenbach, 363 F.2d 287 (D.C. Cir. 1966), 
which held that even negligent non-disclosure by the prose- 
ention, in good faith, is grounds for a new trial. 


X. 


. The Government’s unexplained delay in initiating this 
prosecution violated appellant’s rights under the Fifth 
and Sixth Amendments and Rule 48(b). Many of his 
key witnesses died, other witnesses were unable to re- 
member important facts, and important documentation 
was lost. 


Prior to trial, appellant made two motions to dismiss 
the indictment under the Fifth and Sixth Amendments and 
Rule 48(b) by reason of the Government’s inordinate 
delay in instituting this prosecution. The first motion was 
filed on June 6, 1966 (Doc. No. 25-II). Thereafter, appel- 
lant again moved to dismiss on March 3, 1967 (Doc. No. 
71), based on counsel’s affidavit of March 2, 1967. This 
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motion set forth events discovered by appellant’s counsel 
subsequent to his initial motion to dismiss. Disclosures 
in the Government’s partial bill of particulars (Doe. No. 
58, 60, 74) showed actual prejudice to a far greater degree 
than anticipated at the time of the original motion. This 
second motion showed actual serious prejudice and the 
strong likelihood of more (which in fact eventuated, infra). 
The instances of actual prejudice are set forth in the 
affidavit in support of that motion (Doe. No. 71, pp. 2-8, 
par. 4-12). 


Appellant therein specified those crucial witnesses who 
had died or become incapacitated and their relationship 
to the corporations and transactions whose bona fides 
were attacked by the Government in its bill of particulars, 
with specific reference to the relevant paragraphs of the 
bill. Of the alleged fictitious Lancer sales set forth in 
Schedule 1, only $322,310 of the total amount of $2,170,706 


claimed by the Government to be fictitious was not affected 
by the death or incapacity of crucial witnesses; out of a 
total of $887,770.10 of alleged fictitious Lancer assets set 
forth in Schedule 3, only $104,004.60 was not affected by 
the death or incapacity of crucial witnesses. 


The Government filed no papers in opposition. It con- 
tended that the Court should “wait and see.” We waited 
and we saw. The actual prejudice as disclosed at trial 
was even more serious than previously apprehended. The 
relevant facts, again uncontroverted by any Government 
papers in opposition, are detailed in appellant’s motion 
for acquittal or a new trial (Doc. No. 122, 124), as follows: 


On September 2, 1962, the S.E.C. issued an order for 
the investigation of material misstatements and omissions 
with respect to the financials in the registration state- 
ment which is the subject of this indictment (Motion to 
dismiss, June 6, 1966, Doc. No. 25-II). A criminal refer- 
ence report was forwarded by the S.E.C. to the United 
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States Attorney for the District of Columbia in November 
1964. Thereafter, the criminal reference report lay dor- 
mat in the United States Attorney’s office, in the posses- 
sion of two different Assistant United States Attorneys, 
until early 1966, when it was reassigned to a third Assist- 
ant United States Attorney. The case was not presented 
to the grand jury until February and March 1966. 


, By reason of this inordinate and unexplained delay, 
appellant’s rights to a fair and speedy trial were seriously 
prejudiced by the death or incapacity of witnesses, by: the 
loss and destruction of documents—primarily by the Gov- 
ernment and its own witnesses—and by the passage of 
time which clouded the memories of other potential and 
actual witnesses. For example: 


‘1. Frank Cuneo, Lancer’s Vice-President in charge of 
production, was dying of a terminal cancer by the time 
this case was presented to the grand jury. It was he who 


could have best testified to the production, sales and pur- 
chases of pools and molds claimed by the Government to 
be fictitious. Indeed, GX 76, which was requested by and 
sent to the jury, related to Lancer’s sale of 186 pools to 
Lifetime and contained three memoranda from Cuneo to 
Lewis relating to the very pools which the Government 
claimed were fictitious. 


| 2. The Government called the witness Steelman in an 
effort to show appellant’s control of Lancer. There is no 
need to dwell upon the state of Steelman’s memory, who 
placed appellant’s counsel at a recent meeting which the 
Government conceded he did not attend. Snffice it to say 
that most of his information as to appellant’s activity and 
health was obtained from Hendrix, who died prior to trial. 
According to Steelman, it was Hendrix who could best 
testify as to appellant’s activities and health (T. 4858). 
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3. George Liebler, a partner of the accounting firm of 
N. BR. Caine & Co., who was called as a witness by the 
Government, testified that most of his firm’s records in 
connection with Lancer were missing as a result of the 
removal of his firm’s offices. Prior to that move repre- 
sentatives of the S.E.C. went through the files and made 
copies of the documents which they were interested in. 
Needless to say, the defense had no such opportunity. 
Thereafter, when Caine moved three or four years before 
trial many of its relevant records disappeared (T. 3016-17, 
3024-7). 


Among the records which disappeared was a letter 
referred to in GX 105. GX 105 was addressed to appel- 
lant purportedly in response to a letter from him advising 
that Lancer’s books would be ready for audit. The Gov- 
ernment read GX 105 to the jury (T. 3418-19). Appellant 
wanted that alleged letter from him in order to show that 
it in fact came from someone else, and that he was not 
involved in the arrangements made for the proposed audit. 
Liebler said the letter referred to in GX 105 was missing 
(T. 3024-7). 


4. Government witness Lewis testified that he personally 
gave the complete Lancer records relating to its transac- 
tions with Continental Swimming Pool Corp. to Mr. Wood, 
the insurance auditor, who died before trial. The file con- 
tained invoices from Continental (T. 1478-9, 1546-7). Al- 
though representatives of the Government conferred with 
Wood’s associate, the Government witness Dragan (T. 
2002), these records never reappeared. This was extremely 
prejudicial to appellant since it was the Government’s posi- 
tion that Lancer had no documentation to support its al- 
leged transactions with Continental. 


5. During the course of the trial it developed that 
Kramer of the People’s Bank in Edenton, North Carolina, 
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had died. It was Kramer who had handled the sale of the 
assets of Edenton Industries to Continental Swimming 
Pool Corp., according to the Government witnesses. 


6. Mr. Goodwin of the Edenton Post Office was called 
by the Government to connect appellant with Continental’s 
mail. He testified that the Government had destroyed its 
records relating to the post office box maintained by Con- 
tinental Swimming Pool Corp. at Edenton a long time 
before the indictment (T. 331-2). Thus, by reason of the 
Government’s willful destruction of records during the 
delay between the events in question and the indictment, 
appellant was unable to show what transpired with respect 
to the many exhibits concerning Lancer-Continental trans- 
actions which the Government offered in evidence, and his 
own lack of control over the affairs of Continental. 


7. During the trial the Government offered some testi- 
tnony and documents in an effort to show that Lancer 
transactions with Dolphin Laminates did not occur. The 
person best qualified to testify to those transactions (which 
the prosecutor mentioned in summation) was John Brown- 
lie, President and principal stockholder of Champion In- 
dustries, Inc., which owned Dolphin (DX 48; 4903). Mr. 
Brownlie died prior to the Government’s service of its bill 
of particulars (Doc. No. 71, pp. 4-5, par. 8). The evidence 
offered at trial also showed that it was Brownlie who was 
best qualified to testify to the business affairs of William 
Dallago (DX 24), owner of Continental, infra. 


8. According to the evidence at the trial it was Ben- 
jamin Tessler who handled the registration statement and 
Form 10K in question (Point I, supra). At or about the 
time of the indictment Tessler was so seriously ill that the 
(Government was required to sever him from the case. 
His testimony, which would have exculpated appellant, 
was thereby lost. 
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9. The evidence, supra, showed that it was Clyde 
Hendrix who obtained various Lancer records. The chain 
of possession, however, was exceptionally obscure. Thus, 
Lancer moved from Mineola to Freeport, after which 
records went to certain unidentified Mt. Clemmons people 
and then, some time later, to Hendrix. Hendrix died 
prior to trial, thus foreclosing appellant from obtaining 
additional records and from being able to show the lack 
of authenticity of the records the S.E.C. claimed to have 
obtained from Hendrix. 


10. The serious illness of Charles Gordon Schwab 
(DX 19), former president and a stockholder of Continental 
(T. 5086, 5091), prevented appellant from obtaining his 
testimony as to William Dallago’s ownership of Continental 
Swimming Pool Corp. The Government conceded that Wil- 
liam Dallago became president and a director of Continen- 
tal and that he had attorney Meltz dissolve it later (T. 


5352). Dallago died in May 1961 (Doc. No. 71, pp. 3-4, 
par. 7). 


In United States v. Parrott, 248 F. Supp. 196 (D.D.C. 
1965), a closely analogous case, the Court dismissed the 
indictment, stating at p. 202: 


“Jn some circuits, the computation of time does not 
begin until a formal complaint or indictment has been 
filed. However, this is not universally true. In this 
circuit, there are a number of cases in which our 
Court of Appeals has recognized “The constitutional 
guarantee protects against undue delays in presenting 
a formal charge as well as delays between indictment 
and trial.’ ” 


Continuing, the Court noted: 


“A determination of whether the Sixth Amendment 
has been violated necessitates a consideration of the 
entire period between offense and eventual trial. In 
the instant case, the time period which can be con- 
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sidered as constituting the delay could begin with the 
date of the first overt act in the indictment.” * 


The Court further said, at p. 203: 


“Where the delay is substantial, prejudice may be 
presumed and the Government bears the burden of 
showing that no prejudice has resulted.” 

In the instant case the delay far exceeds that in Parrott. 
The trial court did not seek an explanation from the Gov- 
ernment as to the reason for the delay in the presentation 
of this case to the grand jury. The Government was not 
asked to explain why this case languished in the file cabi- 
nets of the United States Attorney’s office prior to its 
eventual reassignment to the Assistant United States 
Attorney who eventually presented it to the grand jury. 
The investigation which the Government casually men- 
tioned in its papers and opposition to the motion related 
only to the investigation conducted by the third Assistant 
United States Attorney to whom this case was assigned— 
an investigation conducted only after that eventual reas- 
signment sometime during the year 1966, by which time 
appellant’s witnesses had died or become incapacitated, 
memories had been dulled, and important documents had 
disappeared. 


i The trial court failed to grant the hearing requested, 
notwithstanding the Government’s failure to controvert 
appellant’s claim that the case lay dormant in the United 
States Attorney’s office prior to its reassignment to the 
prosecutor, and notwithstanding defense counsel’s affidavit 
that he had personally spoken to one of the prosecutor’s 
predecessors who talked of having held the case and hav- 
ing done nothing with it. 


The Court was not required to presume prejudice as in 
Parrott. Actual prejudice was shown. Moreover, on the 


23In our case it was August 4, 1958 (See Count 1, Overt Act 1). 
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Government’s failure to controvert the allegations of will- 
ful prejudicial delay, appellant was entitled to dismissal 
without the supplementary inquiry such as was ordered 
by the Court of Appeals in Godfrey v. United States, 358 
F.2d 850 (D.C. Cir. 1966). 


See also: Ross v. United States, 349 F.2d 210 (D.C. Cir. 
1965), in which a conviction was reversed where the com- 
plaint had not been sworn out until seven months after 
the offense; United States v. Burke, 224 F. Supp. 41 
(D.D.C. 1963) ; Hiet v. United States, 365 F.2d 504 (D.C. 
Cir. 1966) (concurring opinion of Judge Bazelon) ; Jack- 
son v. United States, 351 F.2d 821 (D.C. Cir. 1965) ; Han- 
rahan v. United States, 348 F.2d 363 (D.C. Cir. 1965) ; 
Mann v. United States, 304 F.2d 394, 396 (D.C. Cir. 1962), 
cert. denied, 371 U.S. 896 (1962). See also, Nickens v. 
United States, 323 F.2d 808 (D.C. Cir. 1963), cert. denied 
379 U.S. 905 (1964), in which Judge Wright noted: 


“That the delay in doing justice in this case occurred 
between offense and formal complaint, rather than 
between complaint and indictment or indictment and 
trial, does not immunize it from the constitutional 
command. The right of a suspect to speedy determi- 
nation of guilt or innocence is not lost merely because 
the delay in the process occurs before the formal 
charge, rather than after. . .. 


“Indeed, a suspect may be at a special disadvantage 
when complaint or indictment, or arrest, is purpose- 
fully delayed. With no knowledge that criminal 
charges are to be brought against him, an innocent 
man has no reason to fix in his memory the happen- 
ings on the day of the alleged crime. Memory grows 
dim with the passage of time. Witnesses disappear. 
With each day, the accused becomes less able to make 
out his defense. If, during the delay, the Government’s 
ease is already in its hands, the balance of advantage 
shifts more in favor of the Government the more the 
Government lags. Under our constitutional system 
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such a tactic is not available to police and prosecu- 

tors” (concurring opinion, pp. 812-13). 
' Clearly, appellant’s rights to a speedy trial (Sixth 
Amendment; Rule 48(b), Fed. R. Crim. Proc.) and to due 
process (Fifth Amendment) were violated by the lengthy 
delay so as to required dismissal of the indictment. Such 
a long period of time passed in the instant case that 
memories faded, documents were lost and destroyed and 
witnesses died. It is precisely to guard against such 
prejudice that there exists the right to a speedy trial. As 
was stated in Hanrahan v. United States, 348 F.2d 363, 367 
(D.C. Cir. 1965), cert. denied, 389 U.S. 845: 


“Speedy trial provisions seek . . . to minimize the 
anxiety and attendant evils which are invariably 
visited upon one under public accusation but not tried. 
Finally, they seek to insure that the ability of the 
accused person to answer the charge will not be im- 
paired on account of lost witnesses, and faded memo- 
ries due to the passage of time. In this case, these 
protected interests were threatened by a public accu- 
sation of mail fraud which went unresolved for close 
to four years.” 


_ Recently, a Court had occasion to consider the problem 

in United States v. Mann, No. 158-189, 68-2 USTC 99616 
(S.D.N.Y. 10/9/68) (not yet officially reported). The 
Court said: 


“The motion is one which requires particularized 
attention to the specific facts of the case. See Pollard 
v. United States, 352 U.S. 354, 361 (1957). The pro- 
tection invoked guards ‘only against unreasonable and 
unnecessary delay, and those characteristics call for 
an evaluation of all the circumstances.’ United States 
v. Simmons, 383 F.2d 804, 806 (2d Cir. 1964), cert. 
denied, 380 U.S. 983 (1965). Specifically, we have 
been instructed to consider four factors: ‘the length 
of delay, the reason for delay, the prejudice to de- 
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fendant, and waiver by the defendant. . . .’ Id. 338 
F.2d at 807, quoting from United States ex rel. von 
Cseh v. Fay, 313 F.2d 620, 623 (2d Cir. 1963).” 


Here there was a five-year delay, occasioned solely by 
prosecutorial laxity, causing serious prejudice to appellant, 
who waived none of his constitutional rights. The United 
States Supreme Court has held: 


“ _. the right to a speedy trial is as fundamental as 
any of the rights secured by the Sixth Amendment. 
That right has its roots at the very foundation of our 
English law heritage.” Klopfer v. North Carolina, 
386 U.S. 213 (1967). 


As in Woody v. United States, 370 F.2d 214 (D.C. Cir. 
1966), governmental delay hindered or prevented the pre- 
sentation of a defense and shackled our system of deter- 
mining truth through the adversary process (p. 216). In 


Woody, Judge McGowan found reversal was warranted by 
the death of one potential witness and the unwillingness 
of another to testify, and Chief Judge Bazelon referred to 
the absence of any assurance that the police were mindful 
of the interest of appellant in fair procedures. 


It has been pointed out that if defendant’s right to 
speedy trial comes into operation only upon being charged 
or held to answer, then police or prosecutor may cireum- 
vent the requirement that there be a speedy disposition of 
the defendant’s case by merely delaying the arrest or _ 
charge. It has been observed that the defendant who is 
the object of a delayed arrest or charge may be prejudiced 
or disadvantaged in essentially the same way as a defend- 
ant who is not promptly tried after being charged or held 
to answer. Indeed, if the uncharged defendant is com- 
pared with a defendant who knew he was charged but was 
not brought to trial promptly thereafter, the former may 
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‘be at an even greater disadvantage because he is not 
prompted to preserve his defense. 


The statute of limitations is not the sole guarantee 
against bringing a state charge. As the Supreme Court 
recently pointed out in United States v. Ewell, 383 U.S. 
116 (1966), it is only “the primary guarantee against bring- 
iing overly stale charges” (p. 122), and whether “delay in 
i completing a prosecution . . . amounts to an unconstitu- 
tional depreviation of rights depends on the cireum- 
stances” (p. 120) (emphasis supplied). In Ewell the 
‘Court found the claim of prejudice to be “unsubstantiated, 
speculative and premature” (p. 122). Continuing, the 
Supreme Court said, “they mention no specific evidence 
which has actually disappeared or been lost, no witnesses 
who are known to have disappeared” (p. 122). 


The conditions enumerated by the Supreme Court in 
| Zwell have clearly been satisfied by appellant. The preju- 
_dice to him has been substantiated by the record at trial. 
; Evidence has in fact disappeared and been lost, and wit- 

nesses have died and others have become unavailable. 


XI. 


The court erred in denying appellant a hearing on the 
issue of the Government’s collaboration with his former 
,attorney which violated the attorney-client privilege and 
the canons of ethics. 


Appellant moved prior to trial and during trial for a 
‘hearing on the violation of the attorney-client privilege 
‘and the canons of ethics by reason of the Government’s 
‘active collaboration with his former attorney, Nevins, in 
ithe prosecution of this case. He contended that Nevins, 
for his own devious purposes, cooperated in the Govern- 
iment’s investigation which led to appellant’s indictment 
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and in the preparation for trial of the case. It was appel- 
lant’s contention that Nevins was under active investiga- 
tion by the S.E.C. and that he was induced by the Govern- 
ment to violate the confidentiality of his professional com- 
munications with appellant as the quid pro quo for favors 
received by him from the Government in unrelated pro- 
ceedings. 


Appellant’s claims are set forth in his attorney’s affi- 
davit of March 2, 1967 and in the minutes of the pre-trial 
hearing of March 3, 1967. As stated therein, appellant’s 
contentions were based upon confidential documents shown 
him and his attorney by the prosecutor which could only 
have been furnished to the Government by Nevins and 
upon statements of the S.E.C. Based on this information, 
appellant requested a hearing on whether the Government 
intended to call Nevins as a witness and whether it re- 
ceived any information, directly or indirectly, from Nevins. 


The Government’s memorandum in opposition argued 
that the motion was untimely as not having been made 
within ten days of arraignment and that there had been no 
showing to explain the delay. On the contrary, appellant 
relied primarily upon documents shown him by the Gov- 
ernment during the course of pre-trial discovery shortly 
before trial. Notwithstanding the Government’s admission 
at the pre-trial hearing on March 3, 1967 that Nevins was 
appellant’s attorney, and that his interrogation by the 
Government covered services he had performed for appel- 
lant, and that Nevins gave the Government information 
that was valuable in the preparation of its case for the 
Grand Jury (Minutes of March 3, 1967, pp. 17, 19, 21, 
94.5, 37-8), it was the Government’s contention, accepted 
by the Court which denied a hearing, that if Nevins as an 
attorney felt that questions of the Government called for 
the disclosure of privileged communications, the Govern- 
ment assumed that Nevins did or could have asserted the 
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privilege (19). In any case, said the Government in its 
written opposition to supplement the hearing of March 3, 
1967, any violations induced by the Government were tax- 
able, not to the Government, but to Nevins! 


In opposing the post-trial motion for acquittal or a new 
trial, the Government relied on the fact that Nevins did 
not testify. However, Nevins’ actual subpoena by the 
Government dated February 21, 1967 for his testimony 
on March 12, 1967 is part of the record of this case. The 
Government’s answer ignores the basic issue raised by 
appellant in his motion for a hearing—namely, the nature 
and extent of the disclosures of confidential communica- 
tions which the Government previously induced Nevins to 
make. It further ignores the trial testimony of Nevins’ 
partner Levy (T. 989) that he was interrogated by the 
prosecutor and the S.E.C. (T. 937), and that he and Nevins 
“went over files with them” (T. 938). This was in the 
Nevins & Levy office as appears from Levy’s subsequent 
statements: “I was only in the conference room for about 
five minutes with the gentlemen. Mr. Nevins was in most 
of the day” (T. 938). Nevins “was showing all the files” 
(T. 938). 


, Moreover, Levy himself was permitted, over objection, 
to violate the Canon 6 of the Canons of Ethics and the 
attorney-client privilege (T. 770-93, 889-90, 894-7) Levy 
was permitted to testify over objection that it was appel- 
lant who instructed him to form Continental (T. 898-900, 
922-3), thus enabling the Government to argue to the jury 
that it was a sham and its transactions with Lancer fictiti- 
ous.* See N.L.R.B. v. Harvey, 349 F.2d 900 (4th Cir. 
1965). 


74 Additional error of a hearsay nature as well was committed 
when, over objection, Levy was permitted to testify that Continen- 
tal’s “seal was delivered to Mr. Dallago or someone on his behalf 
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CONCLUSION 


For the foregoing reasons, appellant respectfully prays 
that the judgment of conviction be reversed; for the rea- 
sons in Points I, Il, III and X, the indictment should be 
dismissed. 


Respectfully submitted, 


Jerome J. LoNDIN 
Counsel for Appellant 
10 East 40th Street 
New York, N. Y. 10016. 


ee 
on the date so stated in the document,” (T. 902-3), although he had 
no recollection of it even when shown the document used ostensibly 
to refresh his recollection (T. 913). See pages T. 919-922 concern- 
ing the receipt in evidence of GX 39, a receipt for the Continental 
seal “signed in ink with a name which appears to be A. Dallago or 
‘Al Dallago and then under it, it says Alfred Dallago,” which the 
Prosecutor read to the jury, although on the voir dire and cross 
examination Levy knew nothing about the receipt and did not know 
whether appellant had signed the receipt or had ever received the 
seal. (T. 942-3). The Government used GX 39 against appellant in 
summation (T. 5073-4), claiming it proved he was Continental 
(T. 5079-80). Appellant denied the authenticity of GX 39 during 
his lengthy testimony. 
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CONCLUSION 


For the foregoing reasons, appellant respectfully prays 
that the judgment of conviction be reversed; for the rea- 
sons in Points I, Il, III and X, the indictment should be 
dismissed. 


Respectfully submitted, 


JEROME J. LONDIN 
Counsel for Appellant 
10 East 40th Street 
New York, N. Y. 10016. 
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APPENDIX A 
Constitutional and Statutory Provisions Involved 
Unrrep States Constitution: 


AMENDMENT V—CAPITAL CRIMES; DOUBLE 
JEOPARDY; SELF-INCRIMINATION; DUE 
PROCESS; JUST COMPENSATION FOR 
PROPERTY 


: No person shall be held to answer for a capital, or other- 
wise infamous crime, unless on a presentment or indictment 
of a Grand Jury, except in cases arising in the land or 
naval forces, or in the Militia, when in actual service in 
time of War or public danger; nor shall any person be sub- 
ject for the same offence to be twice put in jeopardy of life 
or limb; nor shall be compelled in any criminal case to be 
a witness against himself, nor be deprived of life, liberty, 
or property, without due process of law; nor shall private 
property be taken for public use, without just compensation. 


' AMENDMENT VI—JURY TRIAL FOR CRIMES, 
AND PROCEDURAL RIGHTS 


In all criminal prosecutions, the accused shall enjoy the 
right to a speedy and public trial, by an impartial jury of 
the State and district wherein the crime shall have been 
committed, which district shall have been previously ascer- 
tained by law, and to be informed of the nature and cause 
of the accusation; to be confronted with the witnesses 
against him; to have compulsory process for obtaining Wit- 
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nesses in his favor, and to have the Assistance of Counsel 
for his defence. 


Unirep States Cove: 


Title 15, U.S.C. 


§ 77x. PrNaLties 


Any person who willfully violates any of the provisions 
of this subchapter, or the rules and regulations promul- 
gated by the Commission under authority thereof, or any 
person who willfully, in a registration statement filed under 
this subchapter, makes any untrue statement of a material 
fact or omits to state any material fact required to be 
stated therein or necessary to make the statements therein 
not misleading, shall upon conviction be fined not more than 
$5,000 or imprisoned not more than five years, or both. 
May 27, 1933, c. 38, Title I, § 24, 48 Stat. 87. 


§ 78ff. Prnaitres 


(a) Any person who willfully violates any provision of 
this chapter, or any rule or regulation thereunder the vio- 
lation of which is made unlawful or the observance of which 
is required under the terms of this chapter, or any person 
who willfully and knowingly makes, or causes to be made, 
any statement in any application, report, or document re- 
quired to be filed under this chapter or any rule or regula- 
tion thereunder or any undertaking contained in a regis- 
tration statement as provided in subsection (d) of section 
780 of this title, which statement was false or misleading 
with respect to any material fact, shall upon conviction be 
fined not more than $10,000, or imprisoned not more than 
two years, or both, except that when such person is an 
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exchange, a fine not exceeding $500,000 may be imposed; 
but no person shall be subject to imprisonment under this 
section for the violation of any rule or regulation if he 
proves that he had no knowledge of such rule or regulation. 


(b) Any issuer which fails to file information, documents, 
or reports pursuant to an undertaking contained in a regis- 
tration statement as provided in subsection (d) of section 
780 of this title shall forfeit to the United States the sum 
of $100 for each and every day such failure to file shall 
continue. Such forfeiture, which shall be in lieu of any 
criminal penalty for such failure to file which might be 
deemed to arise under subsection (a) of this section, shall 
be payable into the Treasury of the United States and 
shall be recoverable in a civil suit in the name of the United 
States. 


(c) The provisions of this section shall not apply in the 
case of any violation of any rule or regulation prescribed 
pursuant to paragraph (3) of subsection (c) of section 780 
of this title, except a violation which consists of making, 
or causing to be made, any statement in any report or docu- 
ment required to be filed under any such rule or regulation, 
which statement was at the time and in the light of the 
circumstances under which it was made false or misleading 
with respect to any material fact. June 6, 1934, c. 404, § 32, 
48 Stat. 904; May 27, 1936, c. 462, § 9, 49 Stat. 1380; June 
25, 1938, ¢. 677, § 4, 52 Stat. 1076. 


Title 18, U.S.C. 


§ 2. Princrpats 


(a) Whoever commits an offense against the United 
States or aids, abets, counsels, commands, induces or pro- 
cures its commission, is punishable as a principal. 
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(b) Whoever willfully causes an act to be done which 
if directly performed by him or another would be an offense 
against the United States, is punishable as a principal. As 
amended Oct. 31, 1951, ¢. 655, §17b, 65 Stat. 717. 


§ 371. CoNsPrRACY TO COMMIT OFFENSE OR TO DEFRAUD Unirep 
States 


If two or more persons conspire either to commit any 
offense against the United States, or to defraud the United 
States, or any agency thereof in any manner or for any 
purpose, and one or more of such persons do any act to 
effect the object of the conspiracy, each shall be fined not 
more than $10,000 or imprisoned not more than five years, 
or both. 

If, however, the offense, the commission of which is the 
object of the conspiracy, is a misdemeanor only, the pun- 
ishment for such conspiracy shall not exceed the maximum 


punishment provided for such misdemeanor. June 29, 1948, 
ce. 645, 62 Stat. 701. 


§ 3500. Demands FOR PRODUCTION OF STATEMENTS AND RE- 
PORTS OF WITNESSES 


(a) In any criminal prosecution brought by the United 
States, no statement or report in the possession of the 
United States which was made by a Government witness or 
prospective Government witness (other than the defen- 
dant) to an agent of the Government shall be the subject 
of subpena, discovery, or inspection until said witness has 
testified on direct examination in the trial of the case. 


(b) After a witness called by the United States has testi- 
fied on direct examination, the court shall, on motion of the 
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defendant, order the United States to produce any state- 
ment (as hereinafter defined) of the witness in the posses- 
sion of the United States which relates to the subject mat- 
ter as to which the witness has testified. If the entire con- 
tents of any such statement relate to the subject matter 
of the testimony of the witness, the court shall order it to 
be delivered directly to the defendant for his examination 
and use. 


(c) If the United States claims that any statement or- 
dered to be produced under this section contains matter 
which does not relate to the subject matter of the testimony 
of the witness, the court shall order the United States to 
deliver such statement for the inspection of the court in 
camera. Upon such delivery the court shall excise the por- 
tions of such statement which do not relate to the subject 
matter of the testimony of the witness. With such material 
excised, the court shall then direct delivery of such state- 
ment to the defendant for his use. If, pursuant to such 
procedure, any portion of such statement is withheld from 
the defendant and the defendant objects to such withhold- 
ing, and the trial is continued to an adjudication of the guilt 
of the defendant, the entire text of such statement shall be 
preserved by the United States and, in the event the defen- 
dant appeals, shall be made available to the appellate court 
for the purpose of determining the correctness of the ruling 
of the trial judge. Whenever any statement is delivered to 
a defendant pursuant to this section, the court in its discre- 
tion, upon application of said defendant, may recess pro- 
ceedings in the trial for such time as it may determine to 
be reasonably required for the examination of such state- 
ment by said defendant and his preparation for its use in 
the trial. 
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(d) If the United States elects not to comply with an 
order of the court under paragraph (b) or (¢) hereof to 
deliver to the defendant any such statement, or such por- 
tion thereof as the court may direct, the court shall strike 
from the record the testimony of the witness, and the trial 
shall proceed unless the court in its discretion shall deter- 
mine that the interests of justice require that a mistrial 
be declared. 


(e) The term “statement”, as used in subsections (b), 
(c), and (d) of this section in relation to any witness called 
by the United States, means— 


(1) a written statement made by said witness and 
signed or otherwise adopted or approved by him; or 


(2) a stenographic, mechanical, electrical, or other 
recording, or a transcription thereof, which is a sub- 
stantially verbatim recital of an oral statement made 
by said witness to an agent of the Government and 
recorded contemporaneously with the making of such 
oral statement. Added Pub.L. 85-269, Sept. 2, 1957, 
71 Stat. 595. 


Federal Rules of Criminal Procedure: 


Rue 43. Presence oF THE DEFENDANT. 


The defendant shall be present at the arraignment, at 
every stage of the trial including the impaneling of the 
jury and the return of the verdict, and at the imposition 
of sentence, except as otherwise provided by these rules. 
In prosecutions for offenses not punishable by death, the 
defendant’s voluntary absence after the trial has been 
commenced in his presence shall not prevent continuing 
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‘the trial to and including the return of the verdict. A 
icorporation may appear by counsel for all purposes. In 
prosecutions for offenses punishable by fine or by im- 
‘prisonment for not more than one year or both, the court, 
‘with the written consent of the defendant, may permit 
iarraignment, plea, trial and imposition of sentence in the 
‘defendant’s absence. The defendant’s presence is not 
‘required at a reduction of sentence under Rule 35. 


Rue 48. Dismissau. 


(b) By Court. If there is unnecessary delay in present- 
ling the charge to a grand jury or in filing an information 
‘against a defendant who has been held to answer to the 
‘district court, or if there is unnecessary delay in bringing 
a defendant to trial, the court may dismiss the indictment, 
information or complaint. 
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APPENDIX B 


Extracts from Testimony of J. Gilbert Brown before 
Internal Revenue Service on May 7, 1963 


305. 


Q. 


A. 


- Q 
A 
- Q 
A 
Q 
A. 
Q 
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Who gave you the information as to the inven- 
tories for each of the years for Lancer Industries? 
I think you are misleading in the question. No 
one gives us the inventory. If it is a certified in- 
ventory, we recheck the company’s inventory, so 
no one would have given it to us. 


. How did you get the figure for inventory which 


appears on the Lancer Industries’ tax returns? 


. For the years in which we prepared them? 


Yes. 


. We would check the company’s inventory. 


. Did they give you that on a schedule or on any 


sort of document? 
Yes, an inventory list. 


. Who. gave you the list? 
. For instance, if we were taking inventory in 


Louisiana, the plant manager. 


. What is his name? 
. I don’t recall. 


. Was there an inventory any other place, other 


than Louisiana? 


. Yes, there was an inventory in California. There 


was an inventory in Mineola. At one time there 
was also an inventory in Florida. 


. Who gave you the inventory in Mineola? 
. I don’t remember. 
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. Q. Who gave you the inventory in Florida? 
A. I can’t recall. 


. Q. Who gave you the inventory in California? 
A. The plant managers in each of these places, but 
I can’t recall their names. 


. Who took the inventory in each of these places? 
. The company. 


. Who in the company? 
. I wouldn’t know. 


. In other words, all you did was verify the correct- 
ness of the inventory by checking out the multi- 
plication or addition on the documents that they 
submitted—is that correct? 

. No, that’s not correct. 


. Will you explain what is correct? 

. You verify inventory by counting inventory by 
touching it or feeling it. Then you verify the in- 
ventory further by checking the costs and the ex- 
tensions and the additions. 


Q. Did you verify any of the inventories that were 
submitted to you? 
. I verified all the inventories that were submitted 
in cases where we made a certified audit. 


. Did you say you did verify them all? 
. Wherever there was a certified audit, we did verify 
them. Yes, that’s correct. 


. For the corporations that you answered “yes” to 
recently, were there any adjusting entries on your 
work papers? 

. Of course. 
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GX 90-92 and 120, Correspondence Between Cattano 
and a Mississippi Bank And A Memorandum From 
Dallago To Cattano, Were Properly Admissible. 


The Admissions of Defendant Cattano Were Prop- 
erly Received Into Evidence 


B. 
C. The Documents Emanating From Dallago, Tessler, 
D 


Argument—Continued 


Point Four: The Prosecutor’s Summation Was Entirely 
Within The Bounds of Fair and Proper Advocacy —..--- 


Point Five: The Trial Court’s Charge To The Jury Was 
Proper And Adequate —.-—————-—-————---—-—-—=---— 


Point Six: Dallago Has Failed To Establish Prejudicial 
Error With Respect To The Procedures Utilized In An- 
swering The Jury’s Question Regarding Cattano’s Ab- 
sence And In Providing Exhibits To The Jury During 
Its Deliberations —-—~...——————--——-—-———-——--——---——— 


A. The Answer To The Jury’s Question Regarding 
Cattano: 


B. The Exhibits In Evidence That Were Delivered To 
The Jury nnenn-——— ann nn enna anne nnn 


C. The Indictment Delivered To The Jury —, 


Point Seven: The Possibility That The Jury Viewed The 
Lifetime Suspension Order That Was Included In GX 49 
But Not Admitted Into Evidence, Coupled With Certain 
Interruptions Of The Jury’s Deliberations, Do Not Con- 
stitute Reversible Error In Light Of The Overwhelming 
Evidence Of Dallago’s Guilt —— ———--____-—----——_-----—- 


A. The Lifetime Suspension Order —.------ 


B. The Interruptions Of The Jury’s Deliberations .. 
C. Dallago’s Remaining Contentions In His Point VIL. 


Point Eight: The Naming Of Certain Persons As De- 
fendants And/Or Co-conspirators Did Not Unfairly Prej- 
udice Dallago 2-2 -en eee 


Point Nine: Dallago Was Not Prejudiced By The Failure 
Of His Counsel To Obtain A Cumulative Jencks Act 
Statement Relating To The Testimony Of Former De- 
fendant Brown .. oe meee eared 


Point Ten: Pre-Indictment Delay Did Not Deprive Dal- 
lago Of His Right To A Fair And Speedy Ta 


Point Eleven: There Was No Breach Of Dallago’s At- 
torney-Client Privileges 


Conclusion —_-——————----2--—_——_ ann 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 22,174 


ALFRED DALLAGO, APPELLANT 
v. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


While the government acquiesces in the Jurisdictional 
' Statement contained on pages 1 and 2 of the Brief of 
appellant Alfred Dallago (“DALLAGO”) ,? we are provid- 
ing a detailed counter statement of facts since DAL- 
: LAGO’s statement of facts is wholly inadequate, and dis- 
: torts the record in several major respects. Contrary to 
DALLAGO’s assertions, the Government did not concede 


| 2 Appellant DALLAGO’s Brief will be cited hereinafter as “D. 
| Br.-”; References to the trial transcript will be cited as “T”, to the 
Government’s Exhibits as “GX” and to the Defendant’s Exhibits as 
“Dx”. 
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“that Lewis was innocent and should never have been in- 
dicted,” and further, the Government did not concede that 
DALLAGO played no role in causing the false filings 
charged in the indictment to be made (D. Br. 3). 


I. Background of Corporations Involved 


A. Lancer Industries, Inc. (“Lancer”) 


Lancer was a privately held Florida corporation prin- 
cipally engaged in the manufacture and sale of boats, 
swimming pools and related marine products and equip- 
ment. Commencing in late 1957, or early 1958, DAL- 
LAGO acquired stock of Lancer in exchange for stock in 
another corporation that he held, and by May, 1958, DAL- 
LAGO had acquired all of the outstanding stock of Lancer 
(GX-47, p. 4). DALLAGO caused Lancer to increase its 
outstanding securities from 10 shares to 78,000 shares, 
sold 13,600 of the shares of Daniel I. Samuels, sold 9,750 
of the shares to Benjamin Tessler (“Tessler’””), and there- 
after Tessler became President and a director, Daniel J. 
Samuels became Vice President and a director, and DAL- 
LAGO became Secretary-Treasurer and a director as well 
as remaining the principal shareholder of the corporation 
holding 54,650 of the outstanding 78,000 shares (GX-47, 
p. 25). DALLAGO reorganized the company, established 
an operating office for Lancer in Mineola, Long Island, 
where several other DALLAGO promoted companies were 
based. DALLAGO caused Lancer to “go public” in Sep- 
tember, 1958, when a Regulation A offering of 75,000 
shares at $4 per share was consummated (Offering Cir- 
cular, GX-47). The proceeds of the public offering were 
used, in part, to open Lancer plants in Los Angeles, Cali- 
fornia; Caushutta, Louisiana; and Renovo, Pennsylvania. 

At all times relevant to this case, DALLAGO dominated 
and controlled the corporate affairs of Lancer (T. 818, 
4201) and remained its principal shareholder, although 
from January to July, 1961, he allegedly took a leave of 
absence from his “official” duties in the business due to an 
illness. However, he continued to participate in the busi- 
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ness in a “consultation” capacity during this time period, 
and thereafter he resumed his “official” corporate activi- 
ties in July, 1961, when he became chairman of Lancer’s 
Board of Directors and remained so until the Fall of 1962 
(GX-46, T. 4201). Defendant Tessler remained as presi- 
dent of Lancer until October, 1961, when he was replaced 
by Peter A. Cattano, Sr. (“Cattano”). 


B. Lifetime Pools Equipment Corporation (“Lifetime”) 


i In August, 1958, shortly prior to the time that DAL- 
LAGO caused Lancer to “go public’, DALLAGO and Tes- 
sler organized Lifetime as a Lancer subsidiary with plant 
facilities in Renovo, Pennsylvania, and with office facili- 
ties in Mineola, Long Island, where the offices of other 
DALLAGO promoted companies were maintained (GX- 
50). However, the relationship between Lancer and Life- 
time was concealed in December, 1958, when Tessler trans- 
ferred all the outstanding stock of Lifetime (200 shares) 
to Patrick Cherch (“Cherch”), an impecunious pool in- 
staller employee of Lancer, in return for Cherch’s $57,300 
promissory note (GX-40; GX-50, p. 3). Cherch testified 
that he did not know why the Lifetime stock was sold to 
him (T. 968), that Tessler told him he “was supposed to 
be vice president of Lifetime” (T. 963), that he did not 
have the means to pay the $57,300 note (T. 974), and that 
he never participated in administering the corporate or 
business affairs of Lifetime (T. 962-72). About a month 
later, DALLAGO and Tessler caused the Lifetime stock to 
be repurchased from Cherch and transferred to defendant 
Cattano in return for Cattano’s $57,300 note (T. 873-5, 
GX-41, 50). Cattano never paid the note, and was ap- 
parently financially unable to do so in light of his prior 
adjudication in bankruptcy and his reported income (GX 
58, 54). Cattano was President and a director of Life- 
time from January, 1959, until some time in 1961. Even 
though Cattano was ostensibly the principal officer of 
Lifetime, and was described in a 1960 Lifetime prospec- 
tus filed with the S.E.C. as the sole controlling stockholder 
of the corporation (GX-50), and even though DALLAGO 
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filed an affidavit with the S.E.C. in September, 1960, dis- 
claiming any relationship with or control over Lifetime 
(GX-51), in conducting Lifetime’s operations, Cattano 
was dominated and controlled by DALLAGO who in real- 
ity made the corporate and business decisions for Lifetime 
and ran the corporation (T. 817-18, 875; T. 1184). Life- 
time was eventually merged into Lancer in 1961 
(T. 4398). 


C. Continental Swimming Pool Equipment Corporation 
(“Continental”) 


In December, 1959, DALLAGO and Tessler organized 
Continental and operated its business, in part, from the 
same building occupied by Lancer and Lifetime in Mine- 
ola, New York (DX-7, T. 174, 948). The officers and di- 
rectors of Continental were personal friends and/or rela- 
tives of DALLAGO (T. 3807, GX-23), and the corporation 
had little or no assets in 1959, 1960, or 1961 (GX-24, 25, 
26). One week after it was organized, after negotiations 
conducted principally by DALLAGO, with some assistance 
from Tessler, Continental purchased for $6,000 the assets 
of Edenton Industries, Inc. (“Edenton”), a bankrupt 
municipal swimming pool corporation located in Edenton, 
North Carolina (GX-1-15, 21). Thereafter, Continental 
leased factory space in Edenton from January through 
April, 1960, and maintained a post office box there (GX- 
16-20, 22). No operations were ever commenced in the 
Edenton factory, and in April, 1960, Continental’s assets 
were shipped from Edenton to Lifetime’s plant in Renovo, 
Pennsylvania (T. 263-4). During its brief existence, 
Continental did not conduct any significant amount of 
business and its swimming pool production was minimal 
(T. 268-64, GX-27). Continental was dissolved in Octo- 
ber, 1960 (GX-27). 


5 


D. Senate Realty Corporation (formerly known as Senate 
Securities Corporation) (“Senate”) and Flintridge 
Fiberglass and Electronic Corporation (“Flintridge”). 


In the latter part of 1959, Senate, a New York Corpora- 
‘tion controlled by DALLAGO and of which DALLAGO 
was president (GX-121), purchased the assets of Flint- 
ridge Motor Manufacturing Corporation, a bankrupt Cali- 
fornia corporation (GX 29, 30). The name of the cor- 
poraton was changed to Flintridge Fiberglass and Elec- 
‘tronic Corporation (GX 31). DALLAGO caused the 
‘Flintridge assets which consisted merely of a boat mold 
and some office equipment and fixtures worth approxi- 
mately $1,500 to be delivered to a Lancer plant in North 
Hollywood, California (GX 34, 35, 36). The assets were 
never used (T. 704-709), and Flintridge was dissolved in 
November, 1960. (GX 82, 33). 


II. Sham Inter-Company Transactions 


After the acquisition of Continental and Flintridge in 
‘late 1959, the books and records of Lancer purport to re- 
| flect that Lancer made substantial sales of swimming pools 
‘and pool molds to Continental, Flintridge and Lifetime in 

1960, and that rather than receiving cash payments for 
most of such sales, Lancer purportedly purchased swim- 
iming pool materials and supplies from Continental, Flint- 
ridge and Lifetime, and offset the cost of such materials 
and supplies against the accounts receivable from Conti- 
nental, Flintridge and Lifetime (GX 72, 73, 114, 115, 
120; T. 3095-3446). However, testimony of employees 
iand agents of such DALLAGO controlled corporations 
that such corporations were not assembling, selling or in- 
‘stalling substantial amounts of pools as reflected on Lanc- 
|er’s books and records, when considered in light of the 
minimal assets and facilities of the pertinent companies, 
: demonstrates that the purchases and sales recorded on the 
‘books of Lancer and the other DALLAGO controlled com- 
panies were fictitious (See, e.g., T. 263-4, 396, 606, 646- 
50, 704-09, 11938, 1230-35, 1314). 
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A. Purported Lancer Sales To and Purchases From 
Continental 


The books and records of Lancer reflect that Lancer al- 
legedly sold 100 swimming pools to Continental from Jan- 
uary 9 to February 19, 1960, for $199,445 (GX 72-73) , 
and that the $199,445 in accounts receivable from Conti- 
nental was offset wholly by $286,445 of purported pur- 
chases of pool equipment and materials that Lancer made 
from Continental during the period from March to Au- 
gust, 1960 (GX 114). The $87,000 difference between 
such inter-company purchases and sales was purportedly 
paid by check by Lancer to Continental on March 9, 1960 
(GX 114). The $87,000 was utilized in payment for 
$87,000 worth of Lancer stock that had been purchased on 
the open market by Continental on March 7 and 8, 1960 
(GX 118). The stock was resold at a $26,000 profit a 
few weeks later, and the profit was transferred to defend- 
ant Tessler and Senate, one of DALLAGO’s companies 
(T. 3160-62, GX 109, 110). 

From January to April, 1960, during the time period 
that Continental allegedly purchased $199,445 worth of 
pools from Lancer and allegedly sold Lancer $148,000 
worth of pool equipment and materials (GX 72, 73, 114), 
Continental had only $6,000 in assets at Edenton, North 
Carolina, and the pool production facilities there were 
never operated (T. 145, 263-64). Mail addressed to Con- 
tinental at Edenton was sent to a post office box; very 
little mail was received in the box, and at sometime prior 
to early March, 1960, all mail addressed to Continental at 
Edenton was forwarded back to New York City (GX 22, 
T. 325-28). 


B. Purported Lancer Sales to and Purchases From Lifetime 


In March, 1959, Lancer and Lifetime entered into a 
contract pursuant to which Lifetime was to produce pools 
exclusively for Lancer, using molds and materials supplied 
by Lancer, (T. 1113; GX 49). The books and records of 
Lancer reflect that Lancer allegedly made bulk sales of 
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‘pools and molds to Lifetime on May 27 and 30, 1960, in 
the amounts of $321,000 and $590,000 (GX 76, 77). No 
‘independent documentation of these purported purchases 
was ever uncovered (GX 105, 106, 107). Rather than re- 
ceiving payment from Lifetime of the $911,000 in ac- 
‘counts receivable due, the whole amount due was offset 
‘against alleged purchases by Lancer of molds, pools, mate- 
rials and fallout shelters from Lifetime. In this connec- 
ition, the Lancer books purportedly reflect that in the 
two-year period from August 31, 1959, to August 31, 1961, 
‘Lancer allegedly made total sales to Lifetime of $1,554,- 
'933 and allegedly made total purchases from Lifetime of 
$1,265,105; and that such purchases and sales were offset 
(GX 116; see also, GX 65, 72, 78, 79, 80, 82, 83 and 84). 

During May, 1960, and prior thereto in 1959 and early 
1960, when Lifetime was purportedly buying over $1 
million in pools, molds, equipment and materials from 
‘Lancer, Lifetime’s operations in Renovo, Pennsylvania 
‘were in actuality minimal, the pool production at the 
plant was insubstantial, the plant never shipped out any 
molds during 1959, and 1960, and only received a few 
molds during that time period, and the assets received 
from Continental in Edenton, North Carolina, were 
serapped (T. 1193, 1231-38, 1310-16). In addition, the 
i186 pools which Lancer purportedly sold to Lifetime on 
‘May 27, 1960, for $321,680 (GX 77), were never received 
by Lifetime (T. 1287). In fact, not only Lifetime, but 
‘also Lancer was not engaged in any significant pool pro- 
duction during this time period (T. 1230). 


C. Purported Lancer Sales to and Purchases From 
Flintridge 


The books and records of Lancer reflect that Lancer al- 
legedly sold to Flintridge between October, 1959 and Feb- 
‘ruary, 1960, 172 swimming pools totalling $322,310 and 
allegedly offset against such amounts due, alleged pur- 
chases of boat molds and raw materials from Flintridge 
during March to August, 1960, totalling $289,820 (GX 
115, 74). To account for the difference allegedly owed, 
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Flintridge purportedly paid $31,920 in cash to Lancer 
(GX 115). 

In spite of the purported Flintridge purchases and sales 
reflected in Lancer’s books, in actuality when the Flint- 
ridge assets were transferred to the North Hollywood 
plant of Lancer in the Fall of 1959, pool production in 
that plant had been terminated (T. 393-96), and during 
the entire period from 1958 to May, 1960, only 97 pools 
were sold by the whole West Coast operation of Lancer, 
and even all of such 97 pools were not manufactured at 
the North Hollywood plant (T. 606). In fact, during 
1960, no more than 24 pools were produced in North Hol- 
lywood (T. 669). 


Il. Treatment Of Sham Inter-Company Transactions In 
Filings Made By Lancer With The Securities And Ex- 
change Commission. 


During 1960 through 1962, while the sham inter-com- 
pany transactions described above were being effectuated, 
and thereafter, DALLAGO caused Lancer to acquire sev- 
eral other companies in exchange for Lancer stock. Thus, 
on April 26, 1960, Lancer acquired Missiles Dynamics 
Corporation Air Products, formerly named Tapered Air 
Products, in exchange for 40,000 Lancer shares at a time 
when Lancer stock was being quoted on the market at 
$121 bid, $13%4 offer (GX 44, p. 12; T. 4260-72). On 
July 12, 1960, Lancer acquired Olympic Paint and Var- 
nish Co. in exchange for 12,000 Lancer shares at a time 
when Lancer stock was being quoted on the market at 
$121, bid, $13 offer (GX 44, p. 14; T. 4260-72). On De- 
cember 30, 1960, Lancer acquired Federal Steel Products 
Corporation in exchange for $35,000 and 25,000 Lancer 
shares at a time when Lancer stock was being quoted on 
the market at $634 bid, $714 offer. On the same day, 
Lancer also acquired Zenith Steel Casting Co. in exchange 
for $15,000 and 10,000 Lancer shares (GX 44, p. 16; T. 
4260-72). Lancer also acquired Chemonics Corporation 
in September 1960, for a nominal consideration, but did 
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: not exchange any stock in connection with that acquisition 
(GX 44, p. 18). 
' In negotiating the Olympic acquisition, pursuant to a 
, contract signed by DALLAGO, Lancer was under an obli- 
gation to file a registration statement with the S.E.C. 
, covering the resale to the public of the 12,000 Lancer 
| shares given to the former owners of Olympic (T. 4271- 
| 4278). Similarly, pursuant to the Missiles Dynamics 
acquisition, Lancer was under an obligation to file a regis- 
| tration statement with the S.E.C. covering the resale to 
the public of the 40,000 Lancer shares given to the former 
owners of Missiles Dynamics (T. 4267; GX 143). Simi- 
: larly, Lancer was obligated to file a registration statement 
with the S.E.C. covering the resale to the public of the 
: 25,000 Lancer shares issued to the former owners of Fed- 
eral Steel and the 10,000 Lancer shares issued to the for- 
mer owners of Zenith Steel (T. 4496-97; DX 40). 

A Lancer registration statement covering the public 
_ resale of the stock issued in the Olympic, Missiles Dynam- 
: Jes, Federal Steel and Zenith Steel acquisitions was filed 
with the S.E.C. on April 28, 1961 (GX 44). This filing 
did not contain the required financial statements when it 
was first filed and stated that the required “SUMMARY 
, OF EARNINGS” would be “filed by amendment” (GX 
: 44, p.6). The registration statement was signed by de- 
fendant Tessler.? 

The necessary financials for the registration statement 
were contained in “Amendment No. 1” which was filed by 
Lancer with the S.E.C. on September 15, 1961 (GX-44). 


? Although Count 2 of the indictment charged DALLAGO, Tessler 

and Albert Lewis with a substantive violation of 15 U.S.C. 77x based 

; upon an alleged false statement in the registration statement re- 

| garding whether the owners of Lifetime [Cherch] were affiliated 

with Lancer, DALLAGO was acquitted by the jury on this substan- 

tive count, The registration statement was filed on April 28, 1961, 

, and signed by defendant Tessler, during a time period when DAL- 

LAGO had allegedly suspended his “official” activities with Lancer 

. due to an illness although during the time period of his illness he 

continued to be active in Lancer’s affairs on a “consultation” basis 
(T. 1156-60, 4825-81). 
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Count 3 of the Indictment charged DALLAGO, Tessler, 
Jay Gilbert Brown and Albert Lewis with a substantive 
violation of 15 U.S.C. 77x based upon false statements in 
Amendment No. 1 regarding Lancer’s sales and fixed as- 
sets at various times during 1960 and 1961. Amendment 
No. 1 reflected that for the fiscal year ended February 28, 
1960, Lancer’s sales exceeded $5.6 million; and for the 
fiscal year ended February 28, 1961, exceeded $4 million; 
and that Lancer’s fixed assets exceeded $3 million in Feb- 
ruary 1961, and exceeded $2.9 million in July, 1961. The 
jury convicted DALLAGO on this count. 

The registration statement as supplemented by Amend- 
ment No. 1 became effective on October 4, 1961 (T. 4668- 
77), but none of the securities were sold pursuant to the 
registration statement (DX-47) since such filing was 
eventually withdrawn in September 1962 (DX-44). 

On March 14, 1962, Lancer filed with the S.E.C. an 
annual report on Form 10K as required by 15 U.S.C. 780 
(GX 46). Count 5 of the Indicment charged DALLAGO, 
Tessler, Cattano, Brown and Lewis with a substantive vio- 
lation of 15 U.S.C. 78ff based upon false statements in 
the Form 10K regarding Lancer’s sales and fixed assets as 
of February 28, 1961. The annual report reflected Lancer 
sales in excess of $4 million and Lancer fixed assets in 
excess of $3 million. The jury convicted DALLAGO on 
this count. 

On March 21, 1962, a “post-effective Amendment No. 
1” to Lancer’s April 28, 1961, registration statement was 
filed by Lancer with the S.E.C. (GX 44). This post-effec- 
tive amendment increased the amount of Lancer securities 
to be offered to the public pursuant to the April 28, 1961, 
registration statement from 139,787 shares to 208,244 
shares, and was signed by DALLAGO as a director of 
Lancer (GX 44). The Form 10K filed one week earlier 
indicated that DALLAGO was Chairman of the Board of 
Directors of Lancer at this time (GX 46). Count 4 of 
the Indictment charged DALLAGO, Tessler, Cattano, 
Brown and Lewis with a substantive violation of 15 
U.S.C. 77x based upon false statements in post-effective 
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Amendment No. 1 regarding Lancer’s sales and fixed as- 
sets at various times during 1960 and 1961. The post- 
effective Amendment No. 1 reflected the same false fig- 
ures contained in Amendment No. 1 (Count 8) as stated 
above. The jury convicted DALLAGO on this count. 


ARGUMENT 


Point One 


The Evidence Was Sufficient To Sustain the Convictions 
of Dallago on Counts 1, 3, 4 and 5. 


DALLAGO argues in Point I of his brief that the trial 
court erred in not directing a judgment of acquittal on all 
counts since the Government allegedly failed to prove a 
| prima facie case with respect to each count (D. Br. 4-11). 
_ DALLAGO argues that the Government failed to prove 
that anyone, much less DALLAGO, was involved in a con- 
| Spiracy to file false Lancer reports and statements with 
, the S.E.C., and that the Government failed to link DAL- 
_ LAGO with any of the filings forming the bases of the 
substantive counts. 

In arguing that the Government failed to link DAL- 
LAGO to any conspiratorial agreement, DALLAGO over- 
; looks the fact that conspiracies by their very nature are 
covert and clandestine, and consequently are seldom sus- 
' ceptible of proof by direct evidence. It is not incumbent 
_ upon the Government to prove a formal conspiratorial 
| agreement; proof of participation in a conspiracy is suf- 
ficient if a common purpose and plan “may be inferred 
from a development and a collocation of circumstances.” 
| Glasser v. United States, 315 U.S. 60, 80 (1942) ; Pereira 
| v. United States, 347 U.S. 1, 12 (1954); United States 
v. Zuideveld, 316 F.2d 872, 878 (C.A. 7, 1968) ; Isaacs v. 
| United States, 301 F.2d 706, 725 (C.A. 8, 1962) ;3 Curley 


' 1In Isaacs, 301 F.2d at 725, the court quoted with approval from 

Blumenfield v. United States, 284 F.2d 46, 53 (C. A. 8, 1960), cert. 
denied, 365 U.S. 812: “Conspirators ordinarily do not announce 
_ that they have joined their efforts for the purpose of engaging in or 
. furthering some unlawful scheme or plan—rather they are inclined 
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v. United States, 81 U.S. App. D.C. 389, 160 F.2d 229, 236 
(1947). 
As this Court stated in Curley, 81 U.S. App. D.C. at 
, 160 F.2d at 232-83, the trial court must deny a mo- 
tion for judgment of acquittal and must submit the case 
to the jury whenever “the evidence, giving full play to the 
right of the jury to determine credibility, weigh the evi- 
dence, and draw justifiable inferences of fact, a reason- 
able mind might fairly conclude guilt beyond a reasonable 
doubt.” In determining reasonable doubt vel non, “it is 
the jury’s function, provided the evidence is such as to 
permit a reasonable mind fairly to reach either of the two 
conclusions.” 

We submit that in determining whether there was suf- 
ficient evidence to submit this case to the jury, and to 
sustain the jury’s guilty verdicts against DALLAGO when 
the evidence is viewed in the light most favorable to the 
Government and without weighing conflicting evidence or 
testing the credibility of witnesses, there is sufficient di- 
rect and circumstantial evidence, upon which the jury 
could draw reasonable inferences of DALLAGO’s guilt 
and criminal intent, to sustain the convictions herein. 
Holland v. United States, 348 U.S. 121 (1954) ; Jackson 
v. United States, 122 U.S. App. D.C. 324, 353 F.2d 862 
(1965) ; Curley v. United States, 81 U.S. App. D.C. 389, 
160 F.2d 229 (1947); Elbel v. United States, 364 F.2d 
127 (C.A. 10, 1966) cert. denied, 385 U.S. 1014; Wall 
and Lund v. United States, 384 F.2d 758 (C.A. 10, 1967). 

The evidence in the record overwhelmingly establishes 
that DALLAGO, during the pertinent time periods in this 
case, dominated and controlled the affairs of Lancer, Life- 
time, Continental, Flintridge and Senate, and also domi- 
nated and controlled Tessler, Cattano, Lewis and the other 
functionaries who allegedly administered the affairs of the 
various entities in the DALLAGO corporate complex. 


to cover their machinations, thereby casting upon the prosecution 
the burden, sometimes difficult, of establishing the conspiracy, and 
the overt acts in consequence thereof, by circumstantial evidence— 
by actions of conspirators.” 
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' Furthermore, the evidence in the record overwhelmingly 
_ establishes that the DALLAGO-directed inter-company 
transactions were but shams designed to falsely inflate the 
purported sales and assets of Lancer. It is obvious that 
the purported insulation of DALLAGO from responsibil- 
_ ity for Lancer’s activities by interposing Tessler, Cattano, 
_ Lewis and others between himself and the false filings was 
, an integral, deliberate facet of DALLAGO’s illicit 
scheme, 

It is clear that DALLAGO was the motivating force be- 
_hind the acquisition and/or organization of Lancer,? 
, Lifetime,’ Continental,‘ Flintridge and Senate.° The 
, evidence clearly establishes that DALLAGO controlled 

the activities of these entities during late 1959, all of 
1960, and up until January 1961, when the sham inter- 
| company purchases and sales were recorded on Lancer’s 
books and records. Thus with respect to the Continental 
, transactions,’ Richard Atkinson, treasurer of the bank 
, that foreclosed upon the assets of the bankrupt Edenton 
_ Industries, testified that in selling the assets to Continen- 
- tal, he negotiated primarily with DALLAGO (T. 134-145, 
200-04; GX 1, 2). Likewise, John Graham, the attorney 
| for the same bank, testified that he dealt principally with 
| DALLAGO in this matter (T. 219, 230-31). Much of the 
correspondence relating to the Edenton Industries-Conti- 
nental acquisition was either addressed to or signed by 
' DALLAGO (GX 6-20). It was DALLAGO who requested 
_ Graham to open the Continental post office box in Edenton 
(T. 261), and contrary to the alleged independence of 
Continental, as a result of his dealings with DALLAGO 
and Lancer, Graham testified that he regarded Continen- 


2GX 47 

7GX 50 

*DX 7 

5GX 29, 30 

*GX 121 

7 See II A, Statement of Facts, supra. 
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tal as a wholly owned subsidiary of Lancer (T. 308). 
Attorney Harry Levy also testified that he incorporated 
Continental upon DALLAGO’s instructions (T. 896-900; 
GX 38, 39), and that he delivered the minute book and 
seal of Continental to DALLAGO who acknowledged re- 
ceipt thereof (T. 922, GX 39). 

With respect to the Flintridge transactions,® not only 
did DALLAGO cause Senate to purchase the Flintridge 
assets (T. 532, 545, 568), but also DALLAGO caused 
Flintridge’s articles of incorporation to be amended to 
reflect a corporate name change (T. 527; GX 31), DAL- 
LAGO became secretary of Flintridge (T. 527; GX 31), 
and DALLAGO ultimately caused Flintridge to be dis- 
solved (GX 32). Betty Morton, an employee at the Lancer 
plant in North Hollywood where the Flintridge assets 
were shipped, testified that she acted pursuant to DAL- 
LAGO’s instructions in dealing with the Flintridge as- 
sets (T. 580, 584, 592-94; GX 34-37), and in opening up 
a Flintridge post office box in North Hollywood. Bernard 
Livingston, a California stockbroker and schoolteacher 
who DALLAGO was attempting to employ, testified that 
he dealt with the Flintridge assets in order to evaluate 
them pursuant to DALLAGO’s instructions (T. 704-09), 
told DALLAGO the assets were worthless (T. 708), had 
discussions with DALLAGO, Cattano and Tessler (T. 713, 
717, 729, 758), but characterized DALLAGO’s position as 
“masterminding and acting on behalf of Lancer” 
(T. 713), and stated that Cattano acted only upon the di- 
rections of DALLAGO (T. 717). That DALLAGO was 
conspiring to amass a corporate complex by using Cattano, 
Tessler and others as “fronts” in Lancer and Lifetime is 
demonstrated by the following admission made by DAL- 
LAGO as testified to by Livingston: “He [DALLAGO] 
stated that he intended to make these national companies 
and that he personally did not want to be involved in an 
official capacity as being an officer or on the board of di- 
rectors: that he would do better in an unofficial capacity.” 
(T. 729). 


8 See II C, Statement of Facts, supra. 
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With respect to the Lifetime transactions,® the testi- 
mony of Daniel Samuels, a former vice-president, director 
and national sales manager of Lancer, illustrates in a 
striking manner, DALLAGO’s suffocating control over 
Lifetime, Lancer, Cattano and Tessler. Samuels had be- 
come associated with Lancer in March, 1958, at DAL- 
LAGO’s request (T. 803). He testified that DALLAGO 
ran Lifetime, Lancer and Senate from the same suite of 
offices in Mineola, Long Island (T. 804, 814-46). Samuels 
in his position at Lancer was asked by DALLAGO to stim- 
ulate sales for Lifetime (T. 814), was under the direct 
control of DALLAGO and left little doubt that DALLAGO 
; made all the major corporate and business decisions 
(T. 817-18, 875), including controlling the credit of Life- 
time, guaranteeing the bills of Lifetime with Lancer 
money, supervising all purchases of Lifetime, setting all 
| prices, and paying all salaries from Lancer funds (T. 837, 
844, 864).° Samuels also testified that DALLAGO in 
_ Tessler’s presence ordered him to generate Lifetime sales 
“so that the statement of Lifetime could show a large bal- 
ance or a lot of activity.” (T. 866). Another Lancer em- 
, ployee, Kenneth Chivers, who was Lancer’s sales manager, 
i testified that DALLAGO controlled Cattano, and con- 
trolled all the details of the operations of both Lifetime 
and Lancer (T. 1129, 1134, 1138, 1150). 


® See II B, Statement of Facts, supra. 


0In connection with the filing of a Lifetime registration state- 
ment with the S.E.C. (GX 50), DALLAGO filed a sworn affidavit 

, with the S.E.C. dated September 23, 1960, in which he stated that 
_ he had no “direct or indirect financial interest in Lifetime.” At the 
time Dallago made this statement, he did have an indirect financial 
interest in Lifetime. He had caused Lancer as of September, 1960, 
to fraudulantly reflect on its books approximately $900,000 in sales 
of pool molds to Lifetime which padded the sales and earnings fig- 

, ures of Lancer (See Exhibits 72-73; II B, Statement of Facts, 
supra). When considered in light of the testimony of Samuels re- 

, lating to DALLAGO’s direct and indirect combined interests in 
. Lifetime and Lancer, and the inter-company transactions between 
Lifetime and Lancer, DALLAGO’s sworn statement to the S.E.C. is 

. patently delusive and misleading, and standing alone constitutes a 
basis for the jury to determine that any testimony of DALLAGO 
at the trial was not credible and consequently should be disregarded. 
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That DALLAGO controlled Tessler at Lancer, as well 
as controlling Cattano at Lifetime and the Continental 
and Flintridge operations is further illustrated by the tes- 
timony of Government rebuttal witness, Dr. John Steel- 
man, an industrial consultant and newspaper publisher who 
was a Lancer director in 1961. Steelman testified that on 
March 10, 1961, he attended a meeting at Lancer’s offices 
in Mineola, Long Island in order to become better ac- 
quainted with the company, and that although Tessler was 
present at the meeting, the discussions were dominated 
and controlled by DALLAGO, and that DALLAGO was 
the person who wanted Steelman to become a Lancer di- 
rector (T. 4825-31) .¥ 

The jury could have reasonably and properly inferred 
from the direct and circumstantial evidence in the record, 
that the inter-company transactions between Lancer, Con- 
tinental, Flintridge and Lifetime were to a great extent 
sham transactions, and that DALLAGO not only was fully 
aware of their fraudulent nature, but also was the mas- 


termind who directed the false entries. It is clear, as 
discussed above, that DALLAGO controlled each of the 
pertinent companies. Based upon the testimony of the 
production and sales personnel and employees of each of 


The testimony of Dr. Steelman and Kenneth Chivers coupled 
with at least one of the exhibits in evidence (GX 105) refute DAL- 
LAGO’s implications that he did not participate in Lancer’s affairs 
from January to July 1961 due to illness (T. 4136-4155; D. Br. 8, 
n. 6). Thus Steelman testified that DALLAGO conducted the 
March 10, 1961, Lancer meeting at Lancer’s offices (TR. 4825-31), 
and that DALLAGO participated in Lancer’s affairs at least on a 
“consultation” basis during his illness in early 1961 until he left for 
Europe in May 1961 (T. 4859-61, 4863-65, 4880-81). In this regard, 
GX 105 is a letter dated March 10, 1961 from an accounting firm to 
DALLAGO at Lancer, acknowledging receipt of a prior letter from 
DALLAGO and discussing certain difficulties in preparing for an 
audit of Lancer to commence on March 20. 1961. Furthermore, 
Chivers testified that DALLAGO often talked to Cattano about Life- 
time’s operations in early 1961 (T. 1187), that during the time 
period from August, 1960, until May, 1961, he participated in Lan- 
cer’s bomb shelter program and was responsible “only to Alfred 
Dallago” (T. 1138) and that DALLAGO was always “available” at 
Lancer in 1961 and was not away from the business for 6 months 
(T. 1156-60). 
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the companies, that each entity’s asset values were mini- 
mal if not worthless, and that each entity’s production and 
sales volumes were low or insubstantial, the jury could 
have reasonably and properly inferred that DALLAGO 
was fully aware of and directed the sham purchase and 
sales transactions. In light of the precarious financial 
status and inadequate or non-existent operational facili- 
ties of Lifetime, Continental and Flintridge as reflected in 
the record, it is completely unbelievable that these entities 
were in fact engaging in actual purchase and sales trans- 
actions with Lancer totalling millions of dollars as re- 
flected in Lancer’s filings.” 

That DALLAGO was directing various entries regard- 
ing inventories of pools at Lifetime’s plants in the books 
and records of Lancer is evidenced by various notes and 
instructions contained in the Lancer invoices labelled GX 
77, which indicate that DALLAGO was instructing the 
bookkeeper how to record certain pool inventory figures. 


2 For example, Attorney John Graham testified that Continental 
never produced pools at the Edenton facilities (T. 262-64). Richard 
Weeks, a Lancer employee involved with pool and mold production, 
testified that production at the North Hollywood plant (where the 
Flintridge assets were shipped) was insubstantial (T. 380, 886). 
Betty Morton, a secretary at the North Hollywood plant, and Clar- 
ence Williams, who transported the Flintridge assets at DALLAGO’s 
direction, both affirmed that production at North Hollywood was 
minimal and that the Flintridge assets were virtually worthless (T. 
606, 646-50). Robert Guizer, an employee at Lifetime’s Renovo 
plant, testified that pool production at Renovo was “‘very little” (T, 
1193), and both Guizar and Weeks stated they never saw any pool 
production at the Lancer plant in Mineola, Long Island (T, 475, 
1230). Robert McGuire, a production supervisor at Renovo, stated 
that pool shipments at the Lancer Plant there during early 1960 
were “not very active,” that the company’s “truck sat out in front 
of the plant; they sat across in the field there; they never moved” 
(T. 1235), and that in light of the inactive status of the business, 
he was told not to bother to start up and warm up the trucks and 
not to worry about repairing the flat tire on one of them (T. 1236). 
McGuire further testified that in approximately December, 1960, 
DALLAGO told him “that they were going to go out of business of 
building swimming pools and build bomb shelters. They were go- 
ing to kill the business because there wasn’t enough money in pools.” 
(T. 1242). 
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Further, an exchange of memoranda in November, 
1959, between DALLAGO and John Emel, an officer and 
director of Lifetime, illustrates that DALLAGO controlled 
and directed the purchases, sales and prices of pools at 
Lifetime (GX 61). Adolf Schuster, a C.P.A. who was 
Lifetime’s chief bookkeeper and comptroller and who 
worked at the offices in Mineola, Long Island from March 
through October, 1960, testified that he “had complete 
charge of all the bookkeeping, accounting records for the 
firm” (T. 1324), that during 1960 Lifetime was purchas- 
ing pool materials and equipment in transactions varying 
from “$10 to $15 up to $1,000 or $2,000” (T. 1829), but 
that he never saw any invoices or other documents reflect- 
ing that Lifetime had purchased swimming pool molds 
from Lancer totalling $590,000 in one transaction in May, 
1960, (GX 76) or that Lifetime had purchased 186 swim- 
ming pools from Lancer for $321,000 in one transaction 
again in May, 1960, (GX 77) (T. 1330). 

Albert Lewis, Lancer’s comptroller, testified that the 
books and records of Lancer were in an “absolutely hor- 
rible state” (T. 1463), and that although he made up in- 
voices and recorded the unusually large alleged purchase 
and sale transactions (T. 1483) between Lancer, Life- 
time, Continental and Flintridge, he had no knowledge 
whether such purchases and sales were in fact consum- 
mated, and he relied entirely upon what DALLAGO told 
him, and prepared the invoices at DALLAGO’s direction 
(T. 1401, 1403, 1406-10, 1415-16, 1450, 1483, 1487, 1520). 

Strong corroborative evidence of the falsity of the inter- 
company transactions, and DALLAGO’s participation 
therein, was provided by Matthew Dragan, an insurance 
adjuster who was investigating a fire casualty claim sub- 
mitted by Lancer when its plant in Coushatta, Louisiana 
was damaged by fire. Dragan, attempting to verify the 
two large invoices of $590,000 and $321,680 (GX 76, 77), 
requested from DALLAGO supporting documents that the 
transactions were actually consummated, but DALLAGO 
was unable to produce any independent shipping docu- 
ments and explained away the lack of such independent 
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| documentation by stating that the pools and molds were 
delivered by “gypsy truckers” (T. 1992, 2005). Further 
corroborative evidence of the sham inter-company trans- 
; actions was provided by George Lieber, a C.P.A. whose 
firm had conducted Lancer’s audit in 1960. Leiber testi- 
i fied that in attempting to verify over $2 million in sales 
reflected on Lancer’s books, he sent out confirmations to 
' various alleged purchasers from Lancer and received few 
responses (T. 2082, 2087), and consequently could not 
verify the sales figures, Lieber did not verify Lancer’s 
alleged inventory, but instead relied upon an audit of the 
inventory conducted by defendant, J. Gilbert Brown, an- 
| other accountant who was specifically brought in by DAL- 
AGO to handle the inventory audits a+ Lancer’s plants in 
| Florida, Louisiana, and California (GX 103; T. 3015, 
3020, 3042-43). Brown admitted that he did not audit 
_ Lancer’s California inventory, and accepted the $94,000 
valuation ascribed thereto solely based upon the oral ad- 
. vice of Lewis (T. 3063-64). The unverified $94,000 fig- 
ure constituted approximately 30% of Lancer’s alleged 
_ total inventory as of February 28, 1960. 
_ Howard Hodges, a C.P.A. employed by the S.E.C., had 
_ visited the Lancer plant in Mineola in September 1962 
(T. 3102), and had attempted to verify the purchase and 
, Sales figures, and asset figures, as reflected on Lancer’s 
, books, and contained in Lancer’s filings with the S.E.C. 
,; and prepared schedules of the sham inter-company trans- 
actions (GX 114, 115, 116, 117). Hodges pointed out that 
, although in accordance with customary practice compa- 
, nies usually maintain independent documentation of bills 
of lading, and freight and shipping bills backing up re- 
_ corded purchases and sales, Lancer maintained no such 
, Independent documentation (T. 3111, 3147). Further, he 
pointed out that many customary and normal entries were 
not made in Lancer’s books (T. 3148), 
_ In light of the foregoing, it is submitted that the jury 
; reasonably could have found that Lancer’s purchase and 
, Sales figures and inventory figures were falsely inflated 
and that DALLAGO was not only fully aware of such 
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fraudulent figures, but also actually directed the making 
of such false entries. 

The most conspicuous aspect of the sufficiency argument 
in DALLAGO’s brief is that nowhere does DALLAGO 
contest the Government’s proof that the assets and sales 
figures in the pertinent Lancer filings were falsely inflated 
by virtue of the sham inter-company transactions. In- 
stead, DALLAGO argues, in effect, that defendant Tessler 
and Cattano were responsible for the filings and that 
DALLAGO in no way conspired with, or aided and abet- 
ted Tessler and Cattano in making the filings, and in no 
way caused the filings to be made (D. Br. 4-11). 

We submit, however, that even if Tessler and Cattano 
handled all the ministerial duties in assisting the attor- 
neys and accountants in compiling the necessary informa- 
tion to effectuate the filings, and even if Tessler and Cat- 
tano rather than DALLAGO signed the filings, the convic- 
tions of DALLAGO on the false filing counts must stand, 
since from the overwhelming evidence in the record the 
jury was entitled to find that DALLAGO was the master- 
mind behind the Lancer operation, and that Tessler and 
Cattano were his “fronts” as well as his co-conspirators, 
and that consequently DALLAGO is responsible for their 
acts. In any event, DALLAGO’s argument that he was 
not involved with making or causing to be made the filings 
charged in the indictment (D. Br. 4-11), is patently spuri- 
ous, 

DALLAGO was the primary negotiator in the acquisi- 
tions that Lancer made in 1960, in an attempt to diversify 
its operations (T.-4260-77; GX 143). Missiles Dynamics 
was acquired for Lancer stock in April, 1960 (GX 44, 
p. 12), Olympic Paint was acquired for Lancer stock in 
July, 1960, (GX 44, p. 14), and Federal Steel and Zenith 
Steel were acquired in December, 1960 (GX 44, p. 16). 
During the time period that he was negotiating these ac- 
quisitions for Lancer, DALLAGO was directing the sham 
inter-company transactions to bolster Lancer’s alleged 
sales. In making the acquisitions, DALLAGO was tout- 
ing the earnings and other merits of Lancer, and provid- 
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ing the shareholders of the acquired corporations with 
Lancer financials and other materials in order to induce 
them to exchange their stock for Lancer stock (See, eg. 
i GX 129, 143). During the same time period, DALLAGO’s 
puppet, Tessler, was sending letters to Lancer sharehold- 
| ers touting the “record” sales of Lancer (GX 122). In 
' consummating the acquisitions, it was necessary for DAL- 
LAGO to assure the shareholders of the acquired corpora- 
tions that Lancer would file a registration statement with 
the S.E.C. to authorize them to resell to the public the 
Lancer stock they were receiving in the acquisition trans- 
actions. DALLAGO himself signed contracts in some in- 
stances, as a Lancer officer, assuring such registration 
(See, e.g., Olympic, Zenith, and Federal Steel contracts in 
| GX 44). Thus DALLAGO was one of the primary forces 
: that committed Lancer to file the registration statement 
and amendments thereto that form the substance of 
Counts 1, 2, 3, and 4 in the Indictment. 

; Furthermore, DALLAGO personally was under tremen- 
| dous pressure from the selling shareholders to effectively 
accomplish the filing of the registration statement and the 
. necessary amendments thereto. In fact, the former 
| Olympic Paint shareholders in early 1962 were even suing 
DALLAGO to force him to accomplish the necessary fil- 
ings with the 8.E.C. (GX 132). In a letter to Attorney 
' Martin Lynn dated February 5, 1962, and signed by DAL- 
LAGO as Chairman of the Board of Lancer, DALLAGO 
' acknowledged that he participated in filing the registra- 
, tion statement when he stated, among other things: 


“With regard to your letter, Marty, rest assured that 
we did comply by filing the Registration Statement to 
register stock—meaning exactly that—filed the nec- 
essary information with the SEC. However, prior to 
being able to sell the stock, the Registration State- 
ment must become effective. No where in our agree- 
ment did we imply that we would cause the Regis- 


\ 13 Tessler had acknowledged in a March 29, 1961, letter to Lancer’s 
accountants, the urgency of getting the registration statement filed 
| in order to avoid “innumerable law suits”. DX-53). 
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fraudulent figures, but also actually directed the making 
of such false entries. 

The most conspicuous aspect of the sufficiency argument 
in DALLAGO’s brief is that nowhere does DALLAGO 
contest the Government’s proof that the assets and sales 
figures in the pertinent Lancer filings were falsely inflated 
by virtue of the sham inter-company transactions. In- 
stead, DALLAGO argues, in effect, that defendant Tessler 
and Cattano were responsible for the filings and that 
DALLAGO in no way conspired with, or aided and abet- 
ted Tessler and Cattano in making the filings, and in no 
way caused the filings to be made (D. Br. 4-11). 

We submit, however, that even if Tessler and Cattano 
handled all the ministerial duties in assisting the attor- 
neys and accountants in compiling the necessary informa- 
tion to effectuate the filings, and even if Tessler and Cat- 
tano rather than DALLAGO signed the filings, the convic- 
tions of DALLAGO on the false filing counts must stand, 
since from the overwhelming evidence in the record the 
jury was entitled to find that DALLAGO was the master- 
mind behind the Lancer operation, and that Tessler and 
Cattano were his “fronts” as well as his co-conspirators, 
and that consequently DALLAGO is responsible for their 
acts. In any event, DALLAGO’s argument that he was 
not involved with making or causing to be made the filings 
charged in the indictment (D. Br. 4-11), is patently spuri- 
ous. 

DALLAGO was the primary negotiator in the acquisi- 
tions that Lancer made in 1960, in an attempt to diversify 
its operations (T.-4260-77; GX 143). Missiles Dynamics 
was acquired for Lancer stock in April, 1960 (GX 44, 
p. 12), Olympic Paint was acquired for Lancer stock in 
July, 1960, (GX 44, p. 14), and Federal Steel and Zenith 
Steel were acquired in December, 1960 (GX 44, p. 16). 
During the time period that he was negotiating these ac- 
quisitions for Lancer, DALLAGO was directing the sham 
inter-company transactions to bolster Lanecer’s alleged 
sales. In making the acquisitions, DALLAGO was tout- 
ing the earnings and other merits of Lancer, and provid- 
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ing the shareholders of the acquired corporations with 
. Lancer financials and other materials in order to induce 
| them to exchange their stock for Lancer stock (See, eg. 
' GX 129, 143). During the same time period, DALLAGO’s 
puppet, Tessler, was sending letters to Lancer sharehold- 
| ers touting the “record” sales of Lancer (GX 122). In 
' consummating the acquisitions, it was necessary for DAL- 
LAGO to assure the shareholders of the acquired corpora- 
tions that Lancer would file a registration statement with 
the S.E.C. to authorize them to resell to the public the 
Lancer stock they were receiving in the acquisition trans- 
actions. DALLAGO himself signed contracts in some in- 
stances, as a Lancer officer, assuring such registration 
(See, e.g., Olympic, Zenith, and Federal Steel contracts in 
| GX 44). Thus DALLAGO was one of the primary forces 
: that committed Lancer to file the registration statement 
and amendments thereto that form the substance of 
Counts 1, 2, 3, and 4 in the Indictment. 

Furthermore, DALLAGO personally was under tremen- 
i dous pressure from the selling shareholders to effectively 
accomplish the filing of the registration statement and the 
' necessary amendments thereto. In fact, the former 
i Olympic Paint shareholders in early 1962 were even suing 
DALLAGO to force him to accomplish the necessary fil- 
ings with the S.E.C. (GX 132). In a letter to Attorney 
Martin Lynn dated February 5, 1962, and signed by DAL- 
LAGO as Chairman of the Board of Lancer, DALLAGO 
acknowledged that he participated in filing the registra- 
, tion statement when he stated, among other things: 


“With regard to your letter, Marty, rest assured that 
we did comply by filing the Registration Statement to 
register stock—meaning exactly that—filed the nec- 
essary information with the SEC. However, prior to 
being able to sell the stock, the Registration State- 
ment must become effective. No where in our agree- 
ment did we imply that we would cause the Regis- 


13 Tessler had acknowledged in a March 29, 1961, letter to Lancer’s 
accountants, the urgency of getting the registration statement filed 
: in order to avoid “innumerable law suits”. DX-58). 
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tration Statement to become effective on or before 
May ist. This business about finding an underwrit- 
er, our records will show, and we are sending you 
copies of correspondence that will indicate that we at- 
tempted to get an underwriter, and this I repeat is a 
situation where we agreed to use our best efforts to 
get an underwriter—not a condition we were obli- 
gated to fulfill, Getting an underwriter on or before 
May 8th, simply meant that we would again amend 
our Registration Statement, which was filed with no 
underwriter on the cover, to include the underwrit- 
er.’ (Emphasis added.) (GX 132; T. 4301). 


Although DALLAGO did not sign the April 28, 1961, 
registration statement, and was acquitted on the substan- 
tive false filing charges based thereon and contained in 
Count 2, DALLAGO did participate, at least on a “eonsul- 
tation” basis in Lancer’s affairs during the period from 
January to July, 1961, and in fact was making the crucial 
corporate decisions during that time period as to who 
should be selected as directors of Lancer. (See, e.g., GX 
136, 137). 

By the time that Amendment No. 1 to the registration 
statement had been filed on September 15, 1961, DAL- 
LAGO had recovered from his “illness”, had resumed his 
“official” capacity at Lancer for over two months, and was 
functioning as Chairman of the Board of the corporation. 
DALLAGO in his September 19, 1961, letter to attorney 
Barg (DX 35), admitted that the registration statement 
as amended “appears to be fraught with a lot of mis-state- 
ment of facts and errors, some minor and some major”. 
He closed the letter with the following statements: “Mike, 
that is just a starter. There are others, but I feel they 
can best be handled when you furnish me with the next 
proof.” Furthermore, on cross-examination DALLAGO 
testified that as Chairman of the Board of Lancer he felt 
no obligation to correct the Lancer registration statement 
that he conceded was deficient (T. 4512). The reprehen- 
sible nature of DALLAGO’s conduct in this regard is 
striking, when considered in light of the fact that as 
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_ Chairman of the Board of a public corporation, he never 
advised the Lancer shareholders or the S.E.C. in any man- 
| ner of the errors which he acknowledged. From such 
' reckless disregard alone, the jury was entitled to draw an 
' inference of DALLAGO’s criminal intent in this case. 

Further evidence of DALLAGO’s culpable participation 
in the false filings for which he was convicted, can be 
' gleaned from GX 181, an October 19, 1961, letter to Rus- 
sel Myers at Federal Steel, signed by DALLAGO as 
Chairman of the Board of Lancer, in which he demon- 
. strated his intentions to furnish to the S.E.C. and to cer- 
tain banks inflated financial statements for Lancer: 


“In the meantime, however, I have my day to day 
problems. You have helped out tremendously in the 
past and I am going to have to impose upon you 
again. Russ, it is necessary for me to furnish rea- 
sonable good financials on Lancer Industries, Inc. In 
view of the fact that the pool end of the business is 
practically non-existent, I continually incur overhead 


with no operating income. This makes for a bad sit- 
uation when I have to furnish a Lancer Industries 
statement to the banks and the S.E.C. I must cut 
our overhead and what I have asked the other divi- 
sions to do was to assume, on their payrolls, certain 
of our individuals. Immediately and until further 
notice, I would appreciate your putting the two per- 
sons listed below on your payroll, mailing their checks 
to them, ¢/o of Lancer in Mineola. Of course, this 
and such prior accommodations extended by you in 
the past will be considered with respect to your per- 
sonal deal with the company: 


Albert M. Lewis—$225 per week. 
Frank Cuneo—$75 per week.” (Emphasis added.) 


When the post-effective Amendment No. 1 for Lancer 
was filed on March 21, 1962, (Count 4 upon which DAL- 


| United States v. Benjamin, 328 F. 2d 854, 862-68 (C.A. 2, 
1964) ; Elbel v. United States, 364 F. 2d 127 (C.A. 10, 1966) ; Dan- 
ser v. United States, 281 F. 2d 492 (C.A. 1, 1960); Maxfield v. 

' United States, 360 F. 2d 97, 101 (C.A. 10, 1966). 


24 


LAGO was convicted), DALLAGO remained Chairman of 
the Board and chief promoter of Lancer. His signature 
as Chairman of the Board appears on this false filing, al- 
though he denied he ever signed it.”° 

DALLAGO insists that he did not deal with the attor- 
neys and accountants who were preparing the Lancer fil- 
ings charged in the Indictment (D. Br. 5-10). However, 
the record contains ample evidence to refute this conten- 
tion. That DALLAGO had a prior relationship with ac- 
countant Brown, and desired to keep him “happy” by rely- 
ing upon him to conduct part of Lancer’s audits, is set 
forth in GX 103. Furthermore, that DALLAGO was 
dealing with both accountant Brown and attorney Barg 
with respect to the Lancer filings in the case at bar is 
evidenced by the damning admissions which DALLAGO 
made in a July 11, 1962, letter to Brown (GX 180). In 
the letter, DALLAGO was pressuring Brown to certify a 
Lancer statement which was apparently two months late, 
and he unqualifiedly admitted that he had caused the 


Lancer filings pertinent to this case: 


“I instructed Mike Barg that we are going to pull 
the Registration Statement. My whole purpose in 
filing, as you know, was to register the stock for the 
people from whom we acquired companies. I find 
now that there is a provision in the Act that permits 
the registration of individuals of shares of stock up 
to $50,000 market value, which means that both 
Olympic and Missiles can have an exempt Registra- 
tion Statement which takes ten days and I will not 
have to go full form, which will save us some prob- 
lems. But I do need the statement for our stockhold- 
ers.” ** (Emphasis added). 


15 As pointed out in Point Three, infra, the jury was entitled to 
compare that signature on GX-44 with the numerous other signa- 
tures of DALLAGO in the record, and was entitled to reject DAL- 
LAGO’s denial that he signed the filing. 


316 Another paragraph in GX 130 illustrates DALLAGO’s machina- 
tions to conceal Lancer’s losses in the company’s financial statements, 
when he indicated to Brown that, if necessary, he could back-date a 
sale of a non-producing Lancer subsidiary so that the current Lancer 
financials would not include these losses. 
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The false Lancer annual report on Form 10K for fiscal 
year ended February 28, 1961, that was filed on March 
14, 1962 (Count 5 upon which DALLAGO was convicted) , 
was signed by Cattano (GX 46). We submit that upon 
the evidence in the record the jury could have properly 
inferred that Cattano was DALLAGO’s puppet, and that 
as Chairman of the Board, DALLAGO was responsible for 
the filing. The facts that preparations for this particular 
Lancer filing had commenced as early May 1961, were 
being actively pursued in July 1961 when DALLAGO re- 
sumed his “official” status and became Chairman of the 
Board (D. Br. 7), and that the annual report was filed 
just one week prior to the filing of post-effective Amend- 
ment No. 1 which DALLAGO signed and which contained 
some of the same false financial data, when considered in 
light of the fact that DALLAGO admitted that he had 
worked on Lancer’s annual report for the prior fiscal year 
ended February 28, 1970,” provided a sufficient basis for 
the jury to conclude that DALLAGO was aware of, par- 
ticipated in, and was responsible for the false annual re- 
port charged in Count 5. 

DALLAGO’s sufficiency argument is anchored on his 
claim he neither filed, nor caused to be filed, the Lancer 
reports at issue in this case. DALLAGO need not have 
filed the false statements himself to be criminally liable 
thereon. See, eg., United States v. Allied Stevedoring 
Corp., 241 F. 2d 925, 930 (C.A. 2, 1957); United States 
v. Albanese, 244 F. 2d 879, 882 (C.A. 2, 1955) ; Imholte v. 
United States, 226 F. 2d 585, 587-9 (C.A. 8, 1955) ; 18 
U.S.C. 2.8 Furthermore, whether or not DALLAGO 


17 Thus, in GX 148, a March 12, 1960 letter that DALLAGO, as 
Secretary-Treasurer of Lancer, sent to an official of Tapered Air 
Products (which later became Missile Dynamics), DALLAGO 
stated: “As you know, our year ends February 29th and it is im- 
perative that we distribute as quickly as possible our Annual Re- 
port, which I am now working on.” (Emphasis added.) 


18 Furthermore, a defendant need not be specifically charged as 
an “aider and abetter” to be convicted as one. Grant v. United 
States, 291 F. 2d 746 (C.A. 9, 1961); cert, denied, 368 U.S. 999. 
The word “cause” is construed to mean “sider and abettor”. United 


26 


caused the false filings to be made was a question for the 
jury, and circumstantial evidence is sufficient to support 
the jury’s finding in this regard. United States v. Fabric 
Garment Co., 262 F. 2d 631, 640 (C.A. 2, 1958) ; Blauner 
vy. United States, 293 F. 2d 723 (C.A. 9, 1961) ; United 
States v. Albanese, 224 F. 2d 879, 882 (C.A. 2, 1955) ; e.f.; 
Danser v. United States, 281 F. 2d 492 (C.A. 1, 1960); 
United States v. Benjamin, 328 F. 2d 854, 861-62 (C.A. 
2,1964). DALLAGO cannot insulate himself from crimi- 
nal responsibility merely because the result which the law 
condemns (i.e., false filings) was achieved through the 
acts of intermediaries. United States v. Scandifia, 390 
F. 2d 244 (C.A. 2, 1968). 

In Danser v. United States, 281 F. 2d 492 (C.A. 1, 
1960), the conviction for securities fraud of the president 
of a public corporation was sustained based upon mislead- 
ing representations relating to the corporation’s financial 
condition in a registration statement filed with the S.E.C. 
and in a prospectus utilized by an underwriter distribut- 
ing the corporation’s stock. There was little direct evi- 
dence adduced that the defendant was aware of the mis- 
leading nature of the financial information, and the de- 
fendant did not personally solicit any investors. Never- 
theless, the defendant’s conviction was sustained based to 
a large extent upon circumstantial evidence indicating 
that he knew of the misleading nature of the financials, 
but took no positive steps to fulfill his duty to correct the 
false registration statement and prospectus in order to 
reflect the true financial condition of the corporation.” 


States v. Incisco, 292 F. 2d 374 (C.A. 7, 1961), cert. denied, 368 
U.S. 920. 


19 A most significant element in the Danser case is that the finan- 
cial information in the prospectus was accurate as of the date for 
which the statements purported to speak, but became misleading at 
a subsequent date by virtue of adverse business circumstances that 
occurred after the date as to which the financials spoke. Neverthe- 
less, the court rejected the claim by Danser, president of the cor- 
poration, that he had no duty to disclose the losses occurring at a 
date after the financial statement was prepared. 281 F.2d 496. 


27 


The nature of tne circumstantial evidence that the court 
in Danser considered to be a sufficient basis from which 
the jury could infer that defendant Danser had knowledge 
of his corporation’s false financial statements, was in no 
degree as strong as the evidence in the instant case demon- 
strating DALLAGO’s knowledge and participation in 
causing Lancer’s false statements to be filed with the 
§.E.C. When an individual dominates a corporation in the 
manner that DALLAGO dominated the Lancer complex, 
it is well settled that the acts of the corporation become 
the acts of the dominating individual. Since DALLAGO 
held himself out as Chairman of the Board and an officer 
of Lancer, and dominated its affairs during the relevant 
time periods in the case at bar, it was proper for the jury 
to hold him criminally liable for the false corporate state- 
ments submitted to the S.E.C. C.f., Proffer v. United 
States, 288 F. 2d 182 (C.A. 5, 1961); Bentel v. United 
States, 13 F, 2d 327, 329 (C.A. 2, 1926) ; Cooper v. United 
States, 9 F. 2d 216 (C.A. 8, 1925); Foshay v. United 
States, 68 F. 2d 205 (C.A. 8, 1984), cert. denied, 291 
US. 674.°° 

A fair analysis and consideration of the record demon- 
strates that DALLAGO promoted the criminal venture 
charged in the indictment, that he had a substantial stake 
in it, and that his actions, in concert with Tessler, Cat- 
tano, and his other marionettes, imported a concert of pur- 
pose to wilfully violate the law as charged. It is submit- 
ted on the basis of the foregoing, that the evidence of 
DALLAGO’s guilt on Counts 1, 3, 4, and 5 is not only 
sufficient, but conclusive. 


20 See also, United States v. Bob, 106 F. 2d 37 (C.A. 2, 1989) ; and 
ase v. United States, 81 U.S. App. D.C. 389, 160 F. 2d 229 
1947). 


28 


Point Two 


Dallago Has Failed To Establish Any Prejudice By 
Virtue of Newspaper Publicity During the Trial 


It is conceded that the Government prosecutor, believing 
that his trial brief was publicly on file with the court and 
consequently available for inspection by the press or by 
anyone interested therein, showed his: trial brief to a 
newspaper reporter during the trial. Thereafter, two 
relatively innocuous newspaper articles concerning the 
trial were published in two New York City newspapers. 
Both articles appeared on inside pages, were captioned by 
not unusually large or suggestive headlines, factually re- 
ported what had transpired to date at the trial, and ac- 
curately recited the allegations of the indictment (DX 21, 
22). One of the newspaper articles (DX 22), did not 
quote the prosecutor, or mention the trial brief, and in es- 
sence merely paraphrased the indictment. There is not 
one shred of evidence in the record that suggests that this 
newspaper article resulted from the prosecutor’s acts. 
The other newspaper article (DX 21) obviously resulted 
in part from the exposure of the Governments trial brief 
to the reporter. However, the only references in the news- 
paper article fairly attributable to the prosecutor are (1) 
his remark that the former New York State Assembly 
Speaker, although at one time a Lancer director, was in 
no way involved in the trial, (2) his remarks concerning 
the expected length of the trial, and (3) a description of 
the Government’s theory of the case as contained in the 
trial brief. Significantly, that description of the Govern- 
ment’s theory of the case merely paraphrased the indict- 
ment and the Government’s opening statement to the jury. 
The article did not contain any discussion of particular 
evidence that had been offered or would be offered at the 
trial, nor did it name, describe or comment upon any 
actual or prospective witnesses or their testimony. There 
is not a shred of evidence in the record, that the prose- 
cutor was responsible for linking DALLAGO in the news- 
paper article with an investigation into legislative cor- 
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ruption or for distorting DALLAGO’s defense, (D. Br. 
12). 

The Government does not seek to condone the careless 
act of the prosecutor in exposing his trial brief to a re- 
porter; however, since DALLAGO was not harmed in any 
respect whatever by such action, it does not constitute 
grounds for a reversal of his conviction, much less a dis- 
missal of the indictment. 

There are significant factors which show that DAL- 
LAGO was not prejudiced by the cited publicity. The 
articles appeared only in New York City newspapers, not 
in the local Washington, D. C. press. There is no indica- 
tion that any juror read the cited articles, and the trial 
judge had repeatedly and adequately instructed the jury 
not to read newspaper accounts of the trial (T. 146, 267, 
401, 571, 724-25, 882, 1048, 1254, 1877, 1556, 1974, 2104, 
3406, 3545, 3779, 3914, 4127, 4811, 5047-8, 53870, 5389, 
T. 26, May 4, 1967; T. 28, May 5, 1967). DALLAGO’s 
counsel never requested a mistrial, a cautionary instruc- 
tion to the jury, or a voir dire examination of the members 
of the jury, to determine whether they had read the cited 
articles, and if so, whether it would impair their ability 
to judge DALLAGO’s guilt or innocence in a completely 
fair and impartial manner (T. 3427-32). In spite of the 
trial judge’s suggestion to defense counsel to trim his re- 
quest for relief with regard to the cited publicity, counsel 
continued to seek only a dismissal of the indictment in this 
regard (T. 3436). Defense counsel as a matter of trial 
strategy insisted on the ultimate relief of dismissal of the 
indictment, and purposefully relinquished his opportunity 
to request a polling of the jury or a mistrial. There is no 
basis whatever to substantiate his completely unsupported 
attempt at this late date to pass the burden of requesting 
such relief on to the Government (D. Br. 17-18). 

The assessment and evaluation of the nature and effect 
_ Of the possible exposure of jurors to prejudicial publicity, 
_ and the determination of what procedural safeguards 
, Should be followed to accord a defendant a fair trial free 
from extraneous influences, is a matter committed to the 
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' gound discretion of the trial court. Marshall v. United 
States, 360 U.S. 310 (1959) ; Cohen v. United States, 297 
B®. 24 760 (C.A. 9, 1962) ; In re Murchison, 349 U.S. 133 
(1955) ; Beck v. Washington, 369 U.S. 541 (1962). It is 
equally clear that reviewing courts are reluctant, without 
compelling and exceptional reasons, to substitute their 
judgments for that of the trial judge, the one disinterested 
party who unquestionably has the best opportunity to ob- 
serve and evaluate the jurors and the local atmosphere as 
reflected in the news media, at the time and place of trial. 
Sheppard v. Maxwell, 384 U.S. 333 (1966) ; Silverthorne 
v. United States, 400 F.2d 627 (C.A. 9, 1968) ; Dosek v. 
United States, —— F. 24 —— (C.A. 8, 1968). DAL- 
LAGO merely speculates that the jury was influenced by 
the cited publicity. He makes no showing of prejudice. 
This is clearly insufficient. Beck v. Washington, 369 U.S. 
558 (1962) ; Fabian v. United States, 358 F. 2d 187 (C.A. 
8, 1966). “If the mere opportunity for prejudice or cor- 
ruption is to raise a presumption that they exist, it will be 
hard to maintain jury trials under the conditions of the 
present day.” Holt v. United States, 218 U.S. 245 (1910). 
Furthermore, “publicity alone does not deprive one of a 
fair trial.” United States v. Corallo, 284 F. Supp. 240 
(S.D.N.Y., 1968) ; United States v. Kahaner, 204 F. Supp. 
921 (S.D.N.Y., 1962). 

In the publicity cases relied upon by DALLAGO, such 
as Sheppard, Marshall, Coppedge,* Accardo,* and Hens- 
lee,> there was sensational, inflammatory, persisent pub- 
licity in the news media in the locale of the trial. The 
facts and circumstances of the instant case do not even 
remotely resemble those found by reviewing courts in the 
eases cited by DALLAGO. Those cases dispense with a 


2384 U.S. 333 (1966) 

7360 U.S. 310 (1959) 

3106 U.S. App. D.C. 275 (1959), 272 F.2d 504 
4298 F. 2d 183 (C.A. 7, 1962) 

5246 F. 2d 190 (C.A. 5, 1957) 
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requirement of a showing of actual prejudice and actual 
jury exposure to publicity, and presume prejudice only in 
circumstances involving a massive, widespread, volumi- 
nous deluge of offensive, virulent, inflammatory and sensa- 
tional publicity, usually by all mass communications 
media, both before and during trial. These circumstances 
are totally lacking in the case at bar. 

The Henslee* case, so heavily relied upon by DAL- 
LAGO, is distinguishable in material respects from the 
case at bar. Henslee involved a short, three-day trial of a 
well known local figure; the publicity was local, wide- 
spread, on radio as well as in newspapers, was circulated 
at the very time the jury was preparing to retire for their 
deliberations, and contained widespread fraud allegations 
made by the prosecutor against the defendant which 
charges were not a subject of the criminal trial. None of 
these elements are present in the case at bar. Prejudice 
will not be presumed when publicity is remote from the 
locality of trial. Aiuppa v. United States, 393 F. 2d 597 
(C.A. 10, 1968).7 Where, as here, the defendant has 
failed to prove actual prejudice, the mere fact that pub- 
licity has been caused by the Government does not require 
a reviewing court to dismiss an indictment or to reverse 
a conviction. United States v. Milanovich, 303 F. 2d 626 
(C.A. 4, 1962). The so-called “prophylactic rule” which 
DALLAGO seeks (D. Br. 18), that an indictment must 


6246 F. 2d 190 (C.A. 5, 1957) 


7 As stated in Aiuppa, 398 F. 2d at 608-04, each case relating to 
a claim of jury prejudice based on newspaper articles appearing 
during a trial must turn on its own special facts. The publication 
of a prejudicial article does not carry with it the right of an ac- 
cused to an automatic mistrial. Although the Aiuppa court found 
the articles in that case prejudicial, in light of the facts that they 
were published in newspapers at least 100 miles from the scene of 
the trial and that the record did not indicate they were circulated 
in the vicinity of the trial or that the jurors would likely be exposed 
to them outside of deliberately seeking them out, the Court stated, 
in affirming the conviction: “We will not presume either exposure 
or prejudice . . . nor will we, in a case like this, impute to a jury 
a disregard of its duty to confine its verdict to the evidence adduced 
at the trial.” 393 F. 2d at 604. 
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automatically be dismissed when a prosecutor engenders 
publicity during the course of the trial that might be 
prejudicial if it reaches the eyes and ears of the jury, was 
specifically rejected in Milanovich. 

|” In the case at bar, the trial court gave repeated, strong, 
specific admonitions to the jurors, commencing at the out- 
set of the trial and extending throughout its duration, to 
_ assure that DALLAGO would not be prejudiced from any 
possible news coverage of the case. When the two news- 
' paper articles were brought to its attention, in the absence 
of a request by defense counsel to have the jury polled (an 
opportunity that was clearly accorded to DALLAGO’s 
counsel), the trial court wisely exercised its discretion in 
not polling the jury, for to do so may have called the jury’s 
attention to articles to which it was extremely remote that 
they were exposed and thereby needlessly incite their curi- 
osity and would encourage them to look for articles about 
the case in the press. 


Point Three 


The Trial Court Did Not Commit Error In Admitting 
Certain Evidence To Prove the Material Falsity of the 
Lancer Filings With the S.E.C. 


DALLAGO’s introduction to Point III in his Brief al- 
leges that the Government failed to prove that DALLAGO 
controlled Lifetime and that the transactions between 
Lifetime and Lancer were not bona fide. We have already 
responded in depth to this argument in our sufficiency 
argument in Point One, supra. We, therefore, proceed to 
discuss seriatim DALLAGO’s specific allegations of error 
with respect to the receipt of certain evidence during 
trial. 


A. GX 45 (The Simon Notebook) Was Properly Ad- 
mitted As Past Recollection Recorded. 


Jack Simon was an employee in Lancer’s Mineola, Long 
Island office from March or April through early August 
1960 (T. 1008, 1007), who worked under the supervision 
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of Mr. Baer, Lancer’s sales manager. Simon’s responsi- 
bility encompassed the processing of swimming pool or- 
ders for Lancer (T. 1004). In connection with his em- 
ployment, he maintained a personal notebook (GX 45), 
recording the swimming pool orders he was processing. 
Simon testified that sales manager Baer would provide 
him with the orders and that he would record them in 
his book (T. 1020). Simon had no independent recollec- 
tion of the number of pool orders which he processed 
while employed at Lancer, but testified that the notebook 
accurately reflected the orders he processed (T. 1010-11, 
1020-21). 

DALLAGO in essence argues that since Simon had no 
personal knowledge of whether the orders he recorded 
represented actual transactions that were effectuated, his 
notebook is inadmissible. However, whether or not the 
orders were actually consummated, Simon did have per- 
sonal knowledge of what Baer told him, and did have 
personal knowledge that he recorded exactly what he was 
told. Thus the notebook was relevant and properly ad- 
missible, as past recollection recorded, to prove the amount 
of orders that the sales manager was relaying to the em- 
ployee whose duty it was to process such orders. The test 
for admissibility of past recollection recorded is whether 
the recorder acknowledges that the document is accurate 
and whether it was prepared contemporaneously with 
events. Goings v. United States, 377 F. 2d 758, 760, n.8 
(C.A. 8, 1967) ; United States v. Secor, 280 F. Supp. 345, 
352, n. 9 (S.D.N.Y. 1966). Such test was satisfied in 
this case. 


B. Steelman Properly Testified to His Understanding 
That DALLAGO Was in Charge of Lancer. 


Dr. Steelman, a Lancer director, testified that he at- 
tended a meeting at Lancer on or about March 10, 1961, 
and that DALLAGO “seemed to be in charge and did 
the talking, explaining the situation to us. The impres- 
sion definitely was that he was in charge of the company.” 
(T. 4830). It is within the discretion of the trial court 
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to permit a lay witness to express his opinion, where he 
clearly states the basis therefor. Nichols v. United States, 
48 F. 2d 45 (C.A. 5, 1931); United States v. Schneider- 
man, 106 F. Supp. 892 (D.C. Cal. 1962). Furthermore, 
lay witnesses are frequently permitted to use so-called 
“shorthand” descriptions, in reality opinions, in present- 
ing to a court their impressions of what transpired. Stone 
v. United, 385 F.2d 718 (C.A. 9, 1967). 

Steelman’s testimony was carefully limited by the court 
and counsel to the day he actually spent in Lancer’s of- 
fice, and the basis of his opinion or impression was elab- 
orated on at length. The jury had ample opportunity to 
assess the weight of Steelman’s testimony. There was no 
error in its admission. 


C. The Documents Emanating From DALLAGO, Tes- 
sler, Henkel and Emel Were Properly Admitted. 


It is impossible for the Government to intelligently dis- 
cuss the admissibility of the specific exhibits which DAL- 
LAGO claims were improperly received into evidence, be- 
cause DALLAGO fails to specifically identify which ex- 
hibits he is complaining about in his brief (D. Br. 21-22). 

Authorship of documents including signatures on letters 
may be proved circumstantially. Muir v. United States, 
F. 2d (C.A. 5, 1967); La Porte v. United States, 300 F. 
2d 878 (C.A. 9, 1962); United States v. Olivo, 278 F. 
2d 415 (C.A. 3, 1960); Robinson v. United States, 109 
U.S. App. D.C. 22, 283 F. 2d 508 (1960). DALLAGO’s 
contention that a letter does not prove itself, is disposed 
of, in the context of the case at bar, by Reining v. United 
States, 167 F. 2d 362 (C.A. 5, 1948) : 


“TLetters signed with the name of a defendant and 
mailed at a time when there was no apparent reason 
for anyone to simulate a defendant’s signature were 
admissible to show that the disputed signature of the 
defendant on the letters involved were genuine.” 167 
F. 2d at 364. 


Whether or not authenticity has been sufficiently proven 
circumstantially rests in the sound discretion of the trial 
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court. Arena v. United States, 226 F. 2d 227 (C.A. 10, 
1955). We submit that the trial court did not abuse its 
discretion in the case at bar, particularly in light of the 
facts that GX-44 contains Lancer contracts involving the 
acquisitions of Olympic Paint, Federal Steel and Zenith 
Steel which contracts were all signed by DALLAGO, and 
DALLAGO admitted that he conducted such negotiations 
and signed such documents (T. 4273). Furthermore, it 
is not contested that DALLAGO signed other documents 
in evidence (i.e, his passport, DX 28; his affidavit to 
the S.E.C., GX 51; his letter to Barg, DX 35; corporate 
tax returns, GX 128). The jury was entitled to compare 
the signatures which he admitted, or which he does not 
contest, with all of his other purported signatures in the 
case, to consider such signatures in light of the over- 
whelming evidence in the record that he controlled and 
dominated Lancer’s affairs, and to conclude if it so de- 
sired, that each and every one of DALLAGO’s purported 
signatures was genuine, including his signature on the 
March 21, 1962 post-effective Amendment No. 1 which 
forms the basis for his conviction on Count 4. Stokes v. 
United States, 157 U.S. 187 (1895). Strauss v. United 
States, 311 F. 2d 926 (C.A. 5, 1963). 


D. GX 90-92 and 120, Correspondence Between Cattano 
and a Mississippi Bank and A Memorandum From 
DALLAGO to Cattano, Were Properly Admissible 


As evidence to show that DALLAGO controlled Cattano 
and Lifetime, the Government introduced a memorandum 
dated December 5, 1960 from DALLAGO to Cattano in- 
structing Cattano to negotiate a $25,000 or more loan 
from a Mississippi bank (GX 120), and the subsequent 
correspondence between Cattano and the bank (GX 90- 
92). As a foundation for the receipt of such Lancer- 
Lifetime records, S.E.C. accountant Hodges testified that 
such records were turned over to him and another S.E.C. 
employee by Lancer director Hendrix? in early 1963 when 


2 At that itme, Hendrix was Chairman of the Board of Directors 
of Lancer (T. 1651). 
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Hendix had given them access to all of Lancer’s books 
and records (T. 3517). Hendrix had obtained the records 
from Lewis, Lancer’s former comptroller (T. 1654). The 
documents, by virtue of their form and content, obviously 
were records made and prepared by DALLAGO and Cat- 
tano in their roles at Lancer and Lifetime. There was 
sufficient circumstantial evidence in the record to estab- 
lish their authenticity. United States v. Imperial Chemi- 
cal Industries, 100 F. Supp. 504 (S.D.N.Y. 1951); 
United States v. Kelly, 349 F. 2d 270 (C.A. 2, 1965). 
Voir dire examination by DALLAGO’s counsel failed to 
impeach the authenticity of these exhibits, and DALLAGO 
has cited no authority whatever in his brief to support 
a claim that the trial court abused its discretion in ad- 
mitting the exhibits based upon a finding that they were 
sufficiently authenticated by circumstantial evidence. See 
also, Johnson v. United States, 89 F. 2d 913 (C.A. 6, 
1987) ; Greenbaum v. United States, 80 F. 2d 113 (C.A. 
9, 1935). 


E. The Admissions of Defendant Cattano Were Prop- 
erly Received Into Evidence 


The Indictment alleged that DALLAGO had conspired 
with Cattano and others (Count I), and Cattano was a 
defendant in the case in Counts I, IV and V. Cattano 
was a co-defendant on trial in the case until April 10, 
1967, when he was severed and the charges against him 
were dismissed (T. 3424). 

When Cattano was still a defendant in the case, in 
order to prove that DALLAGO controlled Cattano and 
Lifetime and that Cattano’s role in the conspiracy charged 
was to serve as a “front” or a “pawn” for DALLAGO, 
the Government introduced the following three items of 
evidence: (1) the bankruptcy petition and discharge of 
Cattano (GX 53), (2) testimony of Samuels (T. 825-26) 
and (3) testimony of Chivers (T. 1131-37) ; all of which 
supported the Government’s theory of the case that Cat- 
tano did not have the financial means to purchase the 
Lifetime stock, and that Cattano served in Lifetime at 
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i the sufferance of DALLAGO. Contrary to the entries on 
Lancer’s books, Samuels and Chivers had testified that 
| during 1959 and 1960 Cattano had admitted to them that 
he had not paid for his Lifetime stock. 
When such evidence was admitted, the trial court care- 
| fully instructed the jury that it was admissible initially 
: Only against Cattano, and that it could only be consid- 
ered against DALLAGO if the jury found that DAL- 
LAGO and Cattano were joint participants in a conspir- 
| acy (T. 778, 11386). Even though Cattano was ultimately 
: severed and dismissed from the case, he remained in the 
case as a co-conspirator and in regard to Count I it was 
| Necessary and proper for the jury to determine whether 
a conspiracy existed, if so who were its members, and 
consequently whether or not Cattano was a conspirator 
' with DALLAGO. United States v. Fabric Garment Co., 
262 F. 2d 631 (C.A. 2, 1958). In its initial determina- 
| tion whether Cattano joined any conspiracy, the jury 
; could only consider independent evidence of Cattano’s 
conduct, which would include his own acts, declarations, 
and conduct at Lancer and Lifetime as well as other di- 
rect and circumstantial evidence. Glasser v. United 
States, 315 U.S. 60 (1942). Thus the acts, declarations, 
' and behavior of Cattano, as testified to by Samuels and 
, Chivers, as well as the evidence of Cattano’s bankruptcy, 
all constituted competent, relevant evidence which the 
| Jury could properly consider in reaching its conclusion 
that Cattano was a member of the conspiracy with 
DALLAGO. 
DALLAGO makes at least three unjustified assump- 
: tions in his argument for error on this point. First, he 
| assumes the jury did utilize such evidence against him 
in disregard of the judge’s careful instructions not to use 
| such evidence against DALLAGO unless first they found 
| DALLAGO a member of a conspiracy with Cattano. The 
' law assumes otherwise, i.e., that the jury followed the 
judge’s instructions. United States v. Kahn, 381 F. 2d 
824 (C.A. 6, 1967). Second, DALLAGO assumes that 
| the evidence, in any event, was only admissible if it was 
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“in furtherance” of the conspiracy. However, as we have 
shown above, this assumption is not accurate because 
even if not “in furtherance” of the conspiracy, it would 
be admissible to prove that a conspiracy existed and/or 
that Cattano was a member of such conspiracy. More- 
over, since such acts and statements had reference to the 
common objects of the conspiracy, they were properly ad- 
missible against all the conspirators. Ladrey v. United 
States, 81 U.S. App. D.C. 127, 155 F. 2d 417, cert. de- 
nied, 329 U.S. 723 (1946). Third, DALLAGO assumes 
that such evidence was “in derogation” of the conspiracy, 
but we submit the jury, if it so desired, could have in- 
terpreted it as being in furtherance of the conspiracy. 
Even though Cattano was severed and dismissed, he re- 
mained a co-conspirator, and the jury, once it found that 
he and DALLAGO conspired, was entitled to determine 
which acts and declarations of Cattano it felt were “in 
furtherance” of the conspiracy, and consequently were 
admissible against DALLAGO. C.f. Cornes v. United 
States, 119 F. 2d 127, 129 (C.A. 9, 1941). 

DALLAGO’s citation of Bruton* is completely inappo- 
site to the case at bar, since a confession of Cattano im- 
plicating DALLAGO did not exist in this case, since 
DALLAGO could have called Cattano as a defense wit- 
ness after the charges against Cattano were dismissed, 
and since Bruton cannot reasonably be construed to bar 
the admission into evidence of statements made by a co- 
conspirator pursuant to or in furtherance of a conspiracy 
during the existence of such conspiracy, as opposed to a 
post-conspiratorial declaration. Bruton, 391 U.S. 123, 128, 
n.3. 


Point Four 


The Prosecutor’s Summation Was Entirely Within 
the Bounds of Fair and Proper Advocacy 


On appeal, for the first time, DALLAGO objects to the 
Government’s closing summation to the jury. Since no 


2 Bruton v. United States, 391 U.S. 123 (1968). 
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objection to such closing argument was made at trial, 
such objection was waived and cannot be raised on ap- 
peal. United States v. Dibrizzi, 393 F. 2d 642 (C.A. 2, 
1968). The prosecutor is an advocate and is entitled to 
a forensic attempt to pursuade the jury. Toles v. United 
States, 308 F. 2d 593 (C.A. 9, 1962). He may draw in- 
ferences, make fair comment on the evidence, and is pro- 
tected in his comment so long as he expresses no opinion 
as to the guilt of the defendant. Hayes v. United States, 
368 F. 2d 814 (C.A. 9, 1966).2 

We concede that the prosecutor’s remarks in the case 
at bar must be judged by the standards of Harris v. 
United States, —— U.S. App. D.C. ——, 402 F. 2d 656 
(1968). But even Harris authorizes a prosecutor “to 
strike hard blows at witnesses whose credibility he is 
challenging.” The prosecutor’s summation in the ease 
at bar is entirely unobjectionable based upon the Harris 
standard, and no prejudice to DALLAGO has been es- 
tablished. 


Point Five 


The Trial Court’s Charge To the Jury Was 
Proper and Adequate 


Point V of DALLAGO’s brief baldly attacks portions 
of the trial judge’s charge to the jury both in the charge 
as given and omissions of defendant’s requested charges. 

DALLAGO claims that the trial court committed re- 
versible error when it refused to give a Falcone? charge 
to the jury that it could not convict DALLAGO for con- 
spiracy unless it first found that he had “a stake in the 
outcome of the venture.” (D. Br. 26-28). However, the 
Falcone charge, as the trial judge was astutely aware, is 
not an appropriate charge. See, e.g., United States v. 


1 Moreover, objectionable comments by a prosecutor in summation 
do not constitute reversible error where the circumstances of the 
case indicate that the jury will easily disregard the improper com- 
ments. Jackson v. United States, 128 U.S. App. D.C. 276, 359 F. 2d 
260 (1966). 


1 United States v. Falcone, 109 F. 2d 579 (C.A. 2, 1940) 
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Tramaglino, 197 F. 2d 928 (C.A. 2, 1952), cert. denied, 
344 U.S. 864; United States v. Tutino, 269 F. 2d 488 
(C.A. 2, 1959); United States v. McKnight, 2538 F. 2d 
817 (C.A. 2, 1958). 

The nature and scope of instructions to be given to the 
jury resides in the sound discretion of the trial judge. 
McGuinn v. United States, 89 U.S. App. D.C. 197, 191 
F. 2d 477 (1951). While a defendant is entitled to a 
jury charge which properly reflects the law applicable to 
the case, the trial judge is not limited in his charge to 
the particular language requested by defense counsel. 
Nelson v. United States, 97 U.S. App. D.C. 6, 227 F. 2d 
21 (1956). In the case at bar, the trial court did ade- 
quately instruct the jury as to the law applicable to the 
case. Lanham v. United States, 87 U.S. App. D.C. 357, 
185 F. 2d 435 (1951). In direct contrast to the asser- 
tions in DALLAGO’s brief (D. Br. 26), the trial judge 
clearly and accurately instructed the jury that the de- 
fendant could not be convicted on the conspiracy count or 
the substantive false filing counts unless affirmative mis- 
conduct by him had been proven beyond a reasonable 
doubt (T. 5408-09, 5418, 5429, 5433-35). Trimmed to its 
bare bones, DALLAGO in essence is arguing that he was 
entitled to a charge that “there was really no offense in 
the case”, but as the trial judge pointed out, such a theory 
does not constitute a proper charge (T. 5448). 

Further, DALLAGO cannot create reversible error 
from the mere circumstance that the trial judge read the 
indictment to the jury. So long as the jury is instructed 
that the indictment does not constitute evidence—as it 
was instructed in the case at bar (T. 5390, 5898)—it is 
perfectly proper to have the indictment read to the jury. 
United States v. Press, 336 F. 2d 1003 (C.A. 1, 1964), 
cert. denied, 379 U.S. 965; Hoffa v. United States, 367 
F. 2d 698 (C.A. 7, 1966). In this connection, there was 
no error in the trial court’s refusal to strike certain overt 
acts and the words “defraud the United States”; since 
the jury was charged that the indictment did not consti- 
tute evidence, there could be no prejudice in this regard. 
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' Edgerton v. United States, 143 F. 2d 697 (C.A. 9, 1944) ; 
| United States v. Denny, 165 F. 2d 668 (C.A. 7, 1948) ; 
| Hoffa v. United States, 367 F. 2d 698 (C.A. 7, 1966). 

DALLAGO’s weak argument that the Government 
failed to make out any case of fraud or conspiracy to 
commit fraud against the United States, is specious. The 
| law is unequivocal that proof of false filings required by 
law to be filed with any agency of the United States con- 
; stitutes a fraud upon the United States, since such false 
filings impede and obstruct the proper administration of 
i the laws of the United States and frustrate the right of 
' the United States to render proper service to the people. 
Curley v. United States, 180 Fed. 1 (C.A. 1, 1904), cert. 
: denied, 195 U.S. 628; United States v. Robbins, 157 Fed. 
: 999 (D. Utah, 1907). As the Supreme Court stated in 
Haas v. Henkel, 216 U.S. 462 (1910): 


“The statute is broad enough in its terms to include 
any conspiracy for the purpose of impairing, obstruc- 
ting or defeating the lawful function of any depart- 


ment of the Government. . . . Any conspiracy which 
is calculated to obstruct or impair the efficiency and 
destroy the value of its operations and reports as 
fair, impartial and reasonably accurate would be to 
defraud the United States by depriving it of its law- 
ful right and duty of promulgating and diffusing 
the information so officially acquired in the way and 
at the time required by law or departmental regula- 
tions.” ? 


Point Six 


Dallago Has Failed To Establish Prejudicial Error With 
Respect To the Procedures Utilized In Answering the 
Jury’s Question Regarding Cattano’s Absence and In 
Providing Exhibits To the Jury During Its Deliberations. 


DALLAGO is highly critical of the procedures utilized 
by the trial judge in handling communications with the 


2 See also, Goldstein, Conspiracy to Defraud the United States, 
Yale L. Journal, Vol. 68, No. 3 (January, 1959) ; Crawford v. United 
States, 30 App. D.C. 1, —— F.2d —— (1907) ; Hammerschmidt v. 
United States, 265 U.S. 182 (1924). 
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jury after they commenced their deliberations, and ar- 
gues that by virtue of the lax procedures employed, re- 
versible error was committed in three respects. Conceded- 
ly, the procedures were not faultless; however, prejudice 
of a nature requiring reversal has not been established. 


A. The Answer To The Jury’s Question Regarding Cattano 


While the jury was deliberating, the Court received a 
note requesting an explanation of the absence of Cattano 
as a defendant. Prior to responding to the note, the Court 
called both Government and defense counsel into its cham- 
bers and discussed with them an appropriate response to 
the jury’s note (T. 5-8, May 4, 1967). Counsel agreed, 
without objection, that the jury would be instructed that 
it could not be given any further information about Cat- 
tano and that it should not allow Cattano’s absence to 
influence its deliberations with respect to the guilt or 
innocence of DALLAGO (D. Br. 29). Such advice had 
already been given to the jury by the trial judge after 
the dismissal against Cattano (T. 6-7, May 4, 1967) (T. 
3516-17). Defense counsel not only assisted the trial 
judge in drafting the reply to be sent to the jury, but 
also specifically approved such reply (T. 5, May 4, 1967). 
Defense counsel made no request that the discussion in 
chambers be recorded stenographically, that the answer 
to the jury’s question be delivered to the jury in open 
court in the defendant’s presence as a supplemental in- 
struction, or that any other particular procedure be util- 
ized by the trial judge to convey the agreed-upon answer 
to the jury’s question in its note. 

Thereafter, the trial judge sent a note into the jury 
room, containing the response that had been agreed upon 
by all counsel (T. 5, May 4, 1967). The next day, defense 
counsel first suggested that the judge’s note be made part 
of the record, but it was then discovered that the note 
had been destroyed after it was read by the jury. The 
veiled implication in DALLAGO’s brief that the trial 
judge may have inadvertently embodied in the note mate- 
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rial that could have been prejudicial to the defendant is 
so speculative and baseless, that it should be given short 
shrift treatment by this Court (D. Br. 30). This is so 
particularly in light of the fact that defense counsel made 
‘no objection whatsoever to the entire procedure, although 
he was present and participated therein, until after the 
‘jury had received and destroyed the judge’s written reply. 
i” We do not ask the court to condone these procedures; 
however, we do submit that under the circumstances as 
related above, no prejudice has been demonstrated by 
_DALLAGO. 
In United States v. Hoffa, 367 F. 2d 698, 712-13 (C.A. 
7, 1966), the appellate court branded an even more egre- 
‘gious oral communication conveyed by a trial judge 
through a Deputy Marshall to a jury in its deliberations, 
‘as “not good practice”, but refused to find reversible 
error.) In United States v. Grosso, 358 F. 2d 154 (C.A. 
' 3, 1966), reversed on other grounds, 390 U.S. 62 
| (1968), after it commenced its deliberations the jury sent 
a note to the trial judge indicating their inability to reach 
‘a verdict. Without notice to the defendant or his counsel, 
and in their absence, the judge instructed the jury, through 
the medium of the bailiff, to continue its deliberations. 
Thereafter, the note was lost and no record whatsoever 
was made of either the contents of the note or the sub- 
| stance of the judge’s response. In refusing to find reversi- 
ble error, the appellate court pointed out that “[a]lthough 
informed of the occurrence shortly afterward, counsel for 
' the appellant interposed no objection and failed to request 
: corrective action by the Court.” 358 F. 2d at 157. 
DALLAGO’s reliance upon Rule 43, F.R. Crim. P., does 
' not overcome the a fortiori application of Hoffa and 
| Grosso to the instant case. Thus, in Walker v. United 


1In Hoffa, the jury, while deliberating had sent a note to the trial 
! judge requesting information in various ambiguous categories. 
' Without informing either Government or defense counsel in any 
' manner whatsoever, the trial judge instructed a Deputy Marshall 
to give the jurors a copy of the indictment and to tell them “they 
’ ean have this [the indictment] and nothing more.” 367 F. 2d at 
712. 
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States, 116 U.S. App. D.C. 221, 322 F. 2d 434 (1963), 
in the absence of the defendants and their counsel, pur- 
suant to a request from the jury after they had com- 
menced their deliberations, the trial judge reread the tes- 
timony of one of the witnesses and responded orally to a 
note received from the jury questioning such testimony. 
In rejecting a defendant’s claim of reversible error based 
upon Rule 43 because he was not present when the judge 
communicated with the jury, Judge Wilbur K. Miller of 
this Court quoted the following passage of Judge Learned 
Hand:? 
“But, like other rules for the conduct of trials, it is 
not an end in itself; and, while lapses should be close- 
ly scrutinized, when it appears with certainty that no 
harm has been done, it would be the merest pedantry 
to insist upon procedural regularity. [Cases cited.] 
There cannot be the slightest doubt here that the in- 
formality—for, at most, it was no more—did not 
prejudice the accused.” 322 F. 2d at 435.” 


Based upon Hoffa, Grosso and Walker, we submit that no 
substantial rights of DALLAGO were prejudiced in the 
manner that the response to the jury’s inquiry regarding 
Cattano, was communicated to them. Rule 52(a), F.R. 
Crim. P. 


B. The Exhibits In Evidence that Were Delivered To 
The Jury 


In Point VI of his brief, DALLAGO claims that his 
conviction should be reversed because certain exhibits, all 
properly received in evidence, were furnished in part to 
the jury by the court clerk in the absence of DALLAGO 
and his counsel. DALLAGO buttresses his argument with 
much idle speculation and frequent invocations of preju- 
dice. However, upon close scrutiny, it is apparent that 
any error in this regard, at best, is harmless. 


2 United States v. Compagna, 146 F. 2d 524, 528 (C.A. 2, 1944), 
cert. denied, 324 U.S. 867, rehearing denied, 325 U.S. 892 (1945). 
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The jury has an absolute right if not a fundamental 
duty to consider all the evidence in the case, and is en- 
‘titled to examine each and every exhibit that has been 
received in evidence. While the mistaken delivery to a 
‘jury by the court clerk of an exhibit properly in evidence 
‘that the jury did not specifically request, may constitute 
error, there is no logical reason for branding such error 
as so prejudicial that a reversal of convictions are required, 
Sawyer v. United States, 112 U.S. App. D.C. 381, 383, 
' 03 F. 2d 392, 394-95 (1962). As the Court aptly pointed 
out in Downing v. United States, 348 F. 2d 594, 601 (C.A. 
5, 1965), in refusing to brand as prejudicial error the 
sending of exhibits into the jury in the absence of defend- 
ant or his counsel: 


“Of course, the jury was present when the exhibits 
were identified and introduced into evidence. The 
jury got what they had already been given.” (Em- 
phasis added). 348 F, 2d at 601. 


C. The Indictment Delivered To The Jury 


DALLAGO also argues that the trial court committed 

' error in sending the indictment into the jury without 
consulting the defendant and his counsel, and argues that 
such error was compounded by the fact that the indict- 
ment contained prejudicial fraud allegations which should 

i have been stricken therefrom. Upon discovery of this 
' error, the trial judge called the jury back into the court- 
room, instructed them that certain portions of the indict- 

i ment which should have been stricken were inadvertently 
' provided to them, instructed the jury to disregard such 
' portions, and substituted a corrected copy of the indict- 
' ment for the jury’s consideration (T. 10, May 4, 1967). 
‘ When such obviously curative instructions are coupled 
with the judge’s strong and repeated admonitions to the 

: jury immediately prior to the commencement of their de- 
liberations that the indictment did not constitute evidence 

' or any indication of guilt (T. 5890, 5891, 5398), we sub- 
: mit that any error resulting therefrom was harmless. 
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C£., Hoffa v. United States, 367 F. 2d 698, 712-13 (C.A. 
7, 1966) ; Blawner v. United States, 293 F. 2d 728, 736- 
87, (C.A. 8, 1961). 


Point Seven 


The Possibility That the Jury Viewed the Lifetime Sus- 
pension Order That Was Included In GX 49 But Not 
Admitted Into Evidence, Coupled With Certain Interrup- 
tions of the Jury’s Deliberations, Do Not Constitute Re- 
versible Error In Light of the Overwhelming Evidence of 
DALLAGO’S Guilt 


In Point VII of his brief (D. Br. 39-51), DALLAGO 
repeats many of his arguments made in his Point VI, and 
raises, in essence, two additional arguments: (1) That 
the jury was exposed to a two-page S.E.C. suspension 
order regarding Lifetime’s 1959 Regulation A offering of 
securities, which order, although contained in GX 49, had 
not been received into evidence;? and (2) That because 
of the improper procedures utilized in providing exhibits 
to the jury, there was a “unique, erroneous, and unwar- 
ranted incursion into the jury’s deliberations” when the 
trial judge called the foreman and the secretary sepa- 
rately out of the jury room in order to question them 
regarding the documents which had been sent into the 
juryroom. Assuming the jury actually saw the two-page 
Lifetime suspension order that was not in evidence, a fact 
which is quite remote, in light of the overwhelming evi- 
dence of DALLAGO’s guilt in this case, we submit that 
such error should be branded harmless. 


A. The Lifetime Suspension Order 


GX 49 constituted a certified copy of a filing made by 
Lifetime with the S.E.C. on June 1, 1959, regarding a 
public offering of its securities pursuant to a Regulation 
A exemption, together with certain S.E.C. documents inci- 


2The Lifetime suspension order dated October 31, 1961, is in- 
cluded as Appendix A to this brief. It was marked as Court Ex- 
hibit No. 1 at the trial below. 
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dent to that filing. When GX 49 was received into evi- 
‘ dence, all counsel agreed that the two-page suspension 
order would be removed from the exhibit if the exhibit 
| were requested by the jury (T. 1063-64). While obviously 
' it was error for such suspension order to be sent into the 
| jury room along with GX 49, there are many factors in 
i the record which indicate that such error was not prejudi- 
cial to DALLAGO. First, the suspension order remained 
in the jury room only for a short two- or three-hour pe- 
: riod (total jury deliberations in the case extended over a 
five-day period from May 4 through May 8), and consti- 
tuted the last two pages of an 87-page exhibit (GX 49). 
| Furthermore, GX 49 was accompanied into the jury room 

by GX 48 and 50 which contained approximately 663 ad- 
| ditional pages. It is quite remote that the jury would 
' have been able to read through 750 pages in two or three 
hours and become exposed to the objectionable material. 
. However, even if it did read the suspension order, it would 
; not have prejudiced DALLAGO, because neither DAL- 
‘ LAGO nor any other persons were named in the order. 
In this connection, it is significant that defense counsel 
: never requested the trial judge to give the jury a caution- 
ary instruction to mitigate any alleged prejudice that re- 
sulted from the erroneous inclusion of the order in GX 
49 (T. 11, May 4, 1967). When S.E.C. accountant Hodges 
| had been cross-examined during the trial by DALLAGO’s 
counsel, regarding Lifetime’s public sale of stock includ- 
i ing the stock sold pursuant to the Regulation A exemp- 
| tion, Hodges pointed out that none of the defendants (in- 
' eluding DALLAGO) were personally involved in the trou- 
| ble that Lifetime had with “one of its offerings to a Pitts- 
' burgh dealer” in the summer of 1959, which was the 
Regulation A offering which was suspended by the order 
that erroneously went into the jury room (T. 3367-68). 
The order contained allegations, not findings, that, the 
federal securities laws may have been violated by Life- 
| time in failing to disclose an underwriter of the offering. 
DALLAGO’s assertion that “there is every evidence that 
the jury read the order” (D. Br. 44), is not supported 
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by the record; while the secretary of the jury admitted 
that she examined GX 49, there is no evidence that she 
looked at the objectionable order itself (T. 11, 92-94, May 
4, 1967; T. 8, May 5, 1967). 

DALLAGO argues that pursuant to Abrams v. United 
States, 117 U.S. App. D.C. 200, 327 F. 2d 898 (1964), 
prejudice must be presumed with respect to the suspen- 
sion order. However, Abrams is not dispositive of the 
issues herein. Abrams did not involve the erroneous sub- 
mission of extra-judicial material into the jury room; 
rather it was concerned with the receipt into evidence of 
a formal order of investigation of the S.E.C. which spe- 
cifically named defendant Abrams and charged him with 
allegations of fraud, which formal order of investigation 
was directly relevant to the crimes for which Abrams and 
his co-defendants were then being tried. In Abrams, the 
prosecutor had specifically referred to such exhibit in his 
closing argument to the jury. 

DALLAGO also relies on Mattox v. United States, 146 
U.S. 140 (1892) which is clearly distinguishable from the 
instant case. In Mattox a severely inflammatory news- 
paper article prejudging the defendant’s guilt, which arti- 
cle was not in evidence in the case, was sent into the jury 
room. Under no circumstances, can the erroneous sub- 
mission to the jury of the suspension order in the case at 
bar be equated to the obviously prejudicial submission of 
an inflammatory newspaper article to the Mattox jury. 

DALLAGO further relies upon United States v. Grady, 
185 F. 2d 273 (C.A. 7, 1950), where a conviction was 
reversed when an information coupled with a sworn affi- 
davit of an investigator implicating the defendant in the 
crime charged, were sent into the jury room. Since the 
affiant-investigator had not testified at the trial, the court 
held that it was prejudicial for his affidavit to be exposed 
to the jury. In the instant case, the objectionable docu- 
ment did not name DALLAGO, did not charge him or any 
other individual with any crimes, and in fact did not re- 
late to any of the allegations in the indictment which was 
on trial. The suspension order related solely to 2 1959 
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Lifetime Regulation A Offering, which was not involved 
in any of the crimes for which DALLAGO was charged.? 

We submit that an analysis of United States v. Strass- 
man, 241 F. 2d 784 (C.A. 2, 1957), and Sawyer v. United 
' States, 112 U.S. App. D.C. 381, 308 F. 2d 392 (1962), 
i demonstrates that the error in the instant case was harm- 
' less. In Strassman, the Master at Arms of 2 ship was 
i tried for assault with a dangerous weapon, with intent to 
do bodily harm, in violation of 18 U.S.C. 113 (c). During 
: the trial the ship’s log was marked as an exhibit for iden- 
tification, but the trial judge ruled that certain portions 
of the log were inadmissible. The judge read the admissi- 
ble portions to the jury, but when the exhibit was sent 
i into the jury room, counsel had neglected to block out or 
delete the excluded portions. At issue in the case was 
; whether the defendant had been the aggressor in an in- 
: tentional attack upon the victim. The excluded items in the 
i log directly implicated the defendant in the crime charged, 
: in that the objectionable portions specifically stated 
' that “Strassman was definitely the agressor”, that he 
i “again entered Happy’s [the victim] room, and threat- 
ened Happy in a belligerent manner”, that he was warned 
: to stay clear of Happy or he would be put in the brig, 
and that “For assaulting another crew member Strass- 
man is hereby fined two days’ pay on his monthly wage 
' of $314.41. Total amount of fine $20.96.” 241 F. 2d 784. 
The appellate court pointed out that the other admissible 
: evidence in the case clearly showed that Strassman was 
‘ the aggressor, and in affirming the conviction stated: 


“The fact that the excluded parts of the log found 
their way into the jury room would thus seem to be 
of little consequence.” 241 F. 2d 784 


2In fact, that the jury was not prejudiced against DALLAGO by 
| the Lifetime suspension order, is indicated by the fact that the jury 


' acquitted DALLAGO on Count II, the only Count in the indictment 


which was specifically and solely based upon DALLAGO’s alleged 
control of Lifetime. 
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In Sawyer, two defendants Sawyer and Simms were 
indicted for robbery and tried separately. Co-defendant 
Simms testified for defendant Sawyer and exonerated him 
from any participation in the robbery. Prior to the trial 
Simms had provided a signed, long, detailed written state- 
ment which included “a long, discursive account of the 
activities of a group which he called ‘the Le Droit Ram- 
blers’”. 303 F. 2d at 394. The statement described a 
large number of robberies in addition to the one for which 
Sawyer was on trial. Only one sentence in the Simm’s 
statement pertained to Sawyer’s participation in the crime 
on trial and only that one statement was received into 
evidence. The whole Simm’s statement was inadvertently 
sent into the jury room during the jury’s deliberations, 
and the defense on appeal argued that this constituted 
reversible error since “the remainder of Simm’s statement 
was inflammatory and implied that Sawyer was involved 
in numerous other crimes as a member of a notorious 
criminal gang.” 303 F. 2d at 395. In affirming Sawyer’s 
conviction, this Court acknowledged that the jury may 
have read the inadmissible statement and that error ob- 
viously had been committed, but refused to brand it as 
reversible error because the “proof of Sawyer’s guilt was 
overwhelming.” 303 F. 2d at 395. 

We submit that in light of the overwhelming proof of 
DALLAGO’s guilt in this case, he was not prejudiced by 
the Lifetime suspension order.* 


B. The Interruptions Of The Jury's Deliberations 


DALLAGO argues that the questioning of the jury fore- 
man and jury secretary with regard to the Lifetime sus- 
pension order and other exhibits properly admitted into 
evidence and which were sent into the jury room although 
not specifically requested by the jury, constituted “a 


3 See also, Finnegan v. United States, 204 F. 2d 105, 115-16, (C.A. 
8, 1953) ; and Downing v. United States, 348 F. 2d 594, 601 (C.A. 
5, 1965). 
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' unique, erroneous and unwarranted incursion into the 
jury’s deliberations”, and consequently prejudiced the de- 
fendant (D. Br. 45). 

When it was first brought to the trial judge’s attention 

' that unrequested exhibits and the Lifetime suspension 

| order had been sent into the jury room, the judge sug- 
gested that he was considering whether he should imme- 
diately recall the whole jury into open court to inquire 

; about the matters raised (T. 45-58, May 4, 1967). 

The judge pointed out that in order to determine wheth- 

_ er the jury had seen any objectionable material, the tim- 

; Ing of the inquiry of the jury was most important, and 
that the inquiry should be made immediately, rather than 
after the jury returned its verdicts (T. 57-8, May 4, 

| 1967). At this point DALLAGO’s counsel insisted that 
the court inquire of the jury foreman (T. 48, May 4, 
1967), and when he was dissatisfied with the judge’s 

i evaluation of the foreman’s testimony, DALLAGO’s coun- 

: sel insisted that the court inquire of the jury’s secretary 

| (T. 90-91, May 4, 1967). After specifically requesting 
the foreman and the secretary to be so interviewed, there 
is absolutely no basis for DALLAGO’s claim now that 

: Such interruptions of the jury’s deliberations constitutes 

_ reversible error. Such inquiry firmly established that the 
only document not in evidence that went into the jury 
room was the Lifetime suspension order. We submit that 

| the trial judge, in his discretion, handled the matter in 
a proper fashion, and that DALLAGO was in no way 
prejudiced thereby. 


C. DALLAGO’s Remaining Contentions In His Point VII 


Throughout his argument under Point VII of his brief, 
DALLAGO repeats his prior arguments that it was error 
| for the indictment containing a paragraph that had been 
_ Stricken and for certain unrequested exhibits (eg. GX 
48, 49, 50) that had been received into evidence, to be 
sent into the jury room. We have shown in our Point 


| Six, supra, that reversible error was not committed in 
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this regard. With respect to the exhibits,‘ see section B 
of Point Six, supra, and with respect to the indictment, 
see section C of Point Six, supra. 


Point Eight 


The Naming of Certain Persons As Defendants and/or 
Co-Conspirators Did Not Unfairly Prejudice DALLAGO 


DALLAGO argues that he was denied a fair trial be- 
cause Brown, Cattano and Lewis were indicted and be- 
cause the Government named Barg, Norma Henkel and 
Carmine Guerriero as co-conspirators in the Government’s 
bill of particulars. DALLAGO patently distorts the rec- 
ord when he states that the Government concedes that 
Lewis and Barg were “innocent” and engages in rank 
speculation when he argues that Brown, Cattano, Lewis, 
Barg, Henkel, and Guerriero were “frightened, harassed 
and intimidated” by the Government (D. Br. 50-51). The 
obvious weakness in DALLAGO’s novel claim is immedi- 
ately apparent, for such claim is completely unsupported 
by any authorities whatsoever. It is solely the province 
of the grand jury to determine who should be indicted, 
and it is a matter of discretion of the United States At- 
torney, not the courts, whether to recommend a criminal 
prosecution to a grand jury, whom shall be named as 
defendant, under which theory the case shall be tried, and 
when it can reasonably be tried. United States v. Coz, 
342 F. 2d 167 (C.A. 5, 1965) ; United States v. La Vallee, 
341 F. 2d 823 (C.A. 2, 1965). 

DALLAGO’s scurrilous attribution of malicious intent 
on the part of the Government in procuring indictments 
against a defendant’s potential witnesses is unworthy of 


4Since the prior Lancer registration statements (GX 48) con- 
taining DALLAGO’s signatures and containing references to a 
civil suit against DALLAGO claiming that he had stolen $600,000 
from a public company, were properly received into evidence and 
DALLAGO’s counsel did not object to such material when it was 
offered, their presence in the jury room cannot form the basis for 
reversible error. 
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this Court’s attentions Brown (T. 3055 et seg.), Lewis 
(T. 1884 et seg.), and Barg (T. 4585 et seg.) all gave 
extensive testimony at the trial, much of it exculpatory 
to DALLAGO. Furthermore, the defendant could have 
subpoenaed Henkel, Cattano and Guerriero as defense wit- 
nesses, but didn’t, and the record is devoid of even a scin- 
tilla of evidence that such persons were “frightened, har- 
‘assed and intimidated” by the Government or by anyone 
else, We submit that it is far more likely that DALLAGO 
failed to call such persons as witnesses because he well 
‘knew that their testimony would have been damaging to 
his cause, and that had they testified they would have 
‘inked him to the crimes charged in the indictment. 


Point Nine 
DALLAGO Was Not Prejudiced By the Failure of His 


Counsel To Obtain a Cumulative Jencks Act Statement 
Relating To the Testimony of Former Defendant Brown 


DALLAGO contends that the failure of the Government 
to provide him with a transcript of testimony that former 
‘defendant Brown had given to the Internal Revenue Serv- 
ice, which testimony related to the substance of Brown’s 
direct testimony at the trial, and the denial of a post- 
‘trial hearing in this regard, was prejudicial to the de 
fendant. We submit that a failure to provide defense 
‘counsel with a Jencks Act statement can be harmless 
‘error, Killian v. United States, 368 U.S. 281, 243 (1961) ; 
‘Lewis v. United States, 340 F. 2d 678, 683 (C.A. 8, 
1965) ; and that in the instant case, in light of the cumu- 
‘lative nature of the statement in question, and the over- 
| whelming competent evidence in the record of the defend- 


2 As the Court stated in United States v. Dardi, 380 F. 2d 316, 
329 (C.A. 2, 1964) : 


“In any financial scheme of magnitude involving many persons 
and many companies it is but normal expectancy that there be 
many participants. If the Government honestly believes (and 
there is no proof here to the contrary) that many defendants 
have played a part in the conspiracy they may be—and prob- 
ably should be—joined as defendants.” 
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ant’s guilt beyond a reasonable doubt aliunde the testi- 
mony of Brown, DALLAGO has failed to show any preju- 
dice.* 

The day before Brown was called by the Government 
to testify on direct examination, the Government volun- 
tarily turned over to defense counsel over 300 pages of 
Jencks Act material relating to Brown’s anticipated direct 
testimony (T. 2105—erroneously labelled as T. 3010). 
Such material included the transcripts of Brown’s testi- 
mony to the S.E.C. during its investigation of the case. 
Apparently, due to oversight or the fact that the Govern- 
ment did not have a copy in its possession, a copy of 
Brown’s LR.S. testimony was not turned over at this time. 
There is not a shred of evidence in the record that the 
LR.S. statement was intentionally withheld by the Gov- 
ernment. Brown was subjected to extensive cross-exami- 
nation regarding his trial testimony that he had not per- 
sonally taken the inventory at Lancer’s California plant, 
and such testimony was subjected to extensive impeach- 
ment upon cross-examination by virtue of Brown’s prior 
inconsistent sworn statement to the S.E.C. regarding the 
taking of the California inventory. The Government had 
provided defense counsel with the prior inconsistent state- 
ment in the S.E.C. testimony. Everything in the LRS. 
statement that was not produced, and which is contained 
as Appendix B to DALLAGO’s brief, was merely cumula- 
tive of what was in the S.E.C. statement and had been 


1 Furthermore, DALLAGO’s counsel obviously was aware of the 
existence of Brown’s I.R.S. statement prior to the trial (Counsel 
was present at the pre-trial hearing held on September 21, 1966, 
wherein Brown’s counsel moved for pre-trial production of Brown’s 
LR.S. statement as well as his statements to the S.E.C., and Judge 
Bryant granted such motion by order dated September 21, 1966, 
which order was filed for the record on September 23, 1966). Coun- 
sel’s failure to make a timely demand for production of Brown’s 
LBS. statement at trial precludes raising its non-production as a 
basis for reversible error on appeal, and standing alone constitutes 
a sufficient basis for rejecting DALLAGO’s argument. See, eg., 
United States v. Hoffman, 385 F. 2d 501, 505 (C.A. 7, 1967) ; United 
States v. Reed, 392 F. 2d 860, 865 (C.A. 7, 1968) ; Lewis v. United 
States, 340 F. 2d 678, 682-83 (C.A. 8, 1965). 
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‘utilized in the extensive cross-examination of Brown (T. 
3069, 3074). 

As Mr. Justice Frankfurter stated in his concurring 
iopinion in Johnson v. United States, 318 U.S. 189, 202 
(1948) : 


“In reviewing criminal cases, it is particularly im- 
portant for appellate courts to re-live the whole trial 
imaginatively and not to extract from episodes in iso- 
lation abstract questions of evidence and procedure. 
To turn a criminal appeal into a quest for error no 
more promotes the ends of justice than to acquiesce 
in low standards of criminal prosecution.” 


In applying the foregoing rationale to an instance where 
: the trial court refused to order production of a statement 
of a Government narcotics agent who had testified at 
‘trial, the appellate court in Lewis v. United States, 340 
| F, 2d 678, 688 (C.A. 8, 1965), held that the appellant’s 
‘claim of a Jencks Act violation was probably properly 
. grounded, but found that the failure to produce the state- 
_ment was not prejudicial error. The Court analyzed the 
evidence competently adduced at the trial aliunde the tes- 
| timony of the witness whose Jencks Act statement was 
not produced, and held that such independent evidence 
i proved the defendant guilty beyond a reasonable doubt, 
: and hence held the violation of the Jencks Act as harmless 
error. 340 F. 2d at 683-84. 

Disregarding Brown’s complete testimony, a significant 
portion of which was favorable to DALLAGO, and analyz- 
ing the remaining independent, competent evidence in this 

| ease, as in Lewis, we submit that in the case at bar any 
: violation of the Jencks Act, if indeed there be such a vio- 
. lation at all, constituted harmless error. 
DALLAGO also argues in his Point IX (D. Br. 55-56) 
that it was error for the trial court to deny his motion 
| to strike the testimony of witness Samuels on the ground 
that certain Jencks Act material was not timely provided 
| by the Government. The document in question was a letter 
written by Samuels, which the prosecutor thought did not 
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properly constitute Jencks Act material (T. 982, 985), 
and which had previously been made available to defense 
counsel prior to trial pursuant to discovery motions (T. 
982-85). Since the Samuels letter was thereafter turned 
over to defense counsel, and since Samuels was recalled 
for extensive cross-examination based thereon (T. 1081- 
82, T. 1269-1285), the trial judge’s refusal to strike the 
testimony of Samuels was entirely proper, and does not 
constitute error. C.f., United States v. Baker, 358 F. 2d 
18, 20 (C.A. 7, 1966) ; Ogden v. United States, 303 F. 2d 
724, 740-41 (C.A. 10, 1963). 

In a catch-all argument at the end of his Point IX (D. 
Br. 57), DALLAGO argues that the trial court committed 
error in denying his motion to explore other areas where 
the Government allegedly withheld evidence favorable to 
the defense, and cites Levin v. Katzenbach, 363 F. 2d 287, 
124 US. App. D.C. 158, 363 F. 2d 287 (1966). We are 
not here disputing the holding in Levin that it may con- 
stitute error for the government, whether intentionally 
or by negligence, to fail to disclose to the defense evidence 
which “might have led the jury to entertain a reasonable 
doubt about appellant’s guilt.” 363 F. 2d at 291” 

DALLAGO has not shown that the Government was 
aware of any testimony that Baer or other un-named 
“certain witnesses” would have given exculpatory to the 
defendant, much less testimony of a devastating nature 
to lead the jury to reasonable doubt about DALLAGO’s 
guilt. Consequently, Levin has no application in this mat- 
ter. A contrary ruling would virtually make the prosecu- 
tion of criminal charges impossible, since each defendant 
would automatically be entitled to a post-trial hearing to 
determine why the Government did not call as prosecution 
witnesses each person not called who had any association, 
no matter how remote, to any of the activities relevant to 
the trial. DALLAGO’s argument in this regard is not 
only frivolous, but ridiculous. 


2 See also, Brady v. Maryland, 373 U.S. 88 (1963) ; Giles v. Mary- 
land, 386 U.S. 66 (1967). 
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During the trial, all relevant grand jury testimony, if 
| any, with respect to each Government witness who testi- 
' fied at the trial was turned over to defense counsel, and 
DALLAGO has made no argument that he was not pro- 
i vided relevant grand jury testimony of such witnesses who 
testified. We know of no precedent holding that the Gov- 
ernment must turn over to a defendant the grand jury 
| testimony of witnesses who did not testify at the trial, 
and even Allen v. United States, —— U.S. App. D.C. 
/—, 390 F. 2d 476 (1968), where this Circuit stated 
that without showing “particularized need” a defendant 
_ should be provided with the grand jury testimony of a 
police officer who testified at trial to a confession by the 
i defendant, does not support the broad extension of accessi- 
_ bility to grand jury testimony which DALLAGO requests. 
We submit that in no event would DALLAGO have been 
- entitled to a post-trial hearing to inquire whether any of 
_ the grand jury testimony contained “exculpatory” mate- 
rial, absent a strong showing by DALLAGO of a likeli- 
hood of the existence of such testimony. This showing the 
defendant has completely failed to make. Thus, there was 
no error in this regard. 

DALLAGO makes some confusing reference to alleged 
newly discovered evidence subsequent to the trial regard- 
ing a claim that a signature by one Lazzaro on GX 126 
was not genuine. Rather than shedding any light on the 
issues germane to this appeal, the claim of alleged newly 
discovered evidence merely obfuscates the genuine issues 
that must be determined on this appeal. GX 126 was an 

| insignificant exhibit relating to a change of name by one 
of the DALLAGO controlled companies, Senate. The 
chances that its content, in light of the other voluminous 
| testimony and exhibits in the case, could possibly prejudice 
| DALLAGO is practically de minimis. There is absolutely 
nothing in the record to indicate that the Government had 
any evidence whatsoever that the signature was not genu- 
i ine, if so be the case, and DALLAGO’s vague, hearsay, 
post-trial assertion that such signature was not genuine 
: does not form the basis for a post-trial hearing to explore 
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the possibility of alleged newly discovered evidence. United 
States v. Hoffa, 247 F. Supp. 692 (D.C. Tenn. 1965) ; 
United States v. Gordon, 246 F. Supp. 522 (D.C.D.C. 
1965) ; Smith v. United States, 109 U.S. App. D.C. 28, 
283 F. 2d 607 (1960), cert. denied, 364 U.S. 938.3 


Point Ten 


Pre-Indictment Delay Did Not Deprive DALLAGO 
of His Right To a Fair and Speedy Trial 


DALLAGO contends that he was deprived of a fair and 
speedy trial by virtue of an “inordinate and unexplained 
delay” in presenting this case to the grand jury for indict- 
ment (D. Br. 57-67). We submit that the investigation 
and prosecution of this case was pursued in a timely 
fashion, and that DALLAGO has failed to show inaction 
by the Government amounting to negligence which caused 
him to be prejudiced in his defense. 

The crime charged in Count IV of the Indictment oc- 
curred on or about March 21, 1962. The formal S.E.C. 
investigation of this case began less than six months later 
in September 1962. Such investigation involved the re- 
construction of the financial and business affairs of sev- 
eral corporations extending over a several year time pe- 
riod. The investigation was necessarily complex, detailed 
and time consuming, especially since it required the 
scrutiny of activities of persons involved, among other 
places, in California, New York, Pennsylvania, Missis- 
sippi, Texas, North Carolina, Florida, and Louisiana, The 
S8.E.C. investigation entailed the interrogation of innumer- 
able witnesses, the subpoening and analyzing of thou- 
sands of documents, and extensive accounting analysis. 
The fact that the S.E.C. investigation extended for 27 
months is not unusual in a financial fraud case as com- 
plex as this one. DALLAGO argues that the case lay 


* Nothing asserted by DALLAGO with regard to the alleged false 
signature on GX 126 indicates that even if its falsity could be 
proven, which is highly unlikely, that such circumstances would be 
likely to produce an acquittal on retrial. 
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dormant in the U.S. Attorney’s Office for 15 months, from 
November 1964, when the S.E.C. criminal reference re- 
port was referred to the U.S. Attorney until February 
1966, when the grand jury presentation was begun. We 
submit that since in preparation for grand jury presenta- 
tion it was necessary for the S.E.C. criminal reference re- 
port to be evaluated by personnel in the U.S. Attorney’s 
Office, for numerous transcripts of testimony to be read, 
thousands of documents and exhibits to be analyzed, and 
for many conferences with S.E.C. personnel and potential 
witnesses, the 15-month period that the case remained in 
the U.S. Attorney’s Office did not constitute an inordinate 
delay. In considering this time period fair consideration 
must be given to the overwhelming case load of the U.S. 
Attorney’s Office in the District of Columbia and the fact 
that personnel assignments in that office required that the 
case be assigned successively to three different Assistant 
United States Attorneys. The United States should not be 
penalized because, among other factors, the development 
of the case for grand jury prosecution was hindered se- 
verely by the disappearance of crucial books and records 
and the recalcitrance of witnesses who obviously had 
knowledge of many of the intricate financial machinations 
‘relevant to this case, and an obvious stake in impeding the 
efficient development of the instant prosecution. 

The indictment was returned in March 1966, and the 
trial commenced one year later in March 1967. The one- 
‘year delay between indictment and trial is fairly attribut- 
able to the consideration and disposition of many pre-trial 
‘motions, the conduct of pre-trial conferences, and other 
mecessary trial preparation. The defendants, as well as 
the Government, are responsible for this one-year interval, 
‘and in no event can the Government be charged with un- 
excusable delay during this time period, particularly in 
the light of the fact that the Government in July 1966 
‘filed a “Motion For Expedited Hearing And Appointment 
of Single Judge” in an effort to bring this case to trial as 
quickly as possible. 


1 See, e.g., Crow v. United States, 323 F. 2d 888 (C.A. 8, 1963). 
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We proceed to analyze the specific items of alleged 
prejudice that DALLAGO contends were caused by inex- 
cusable delay attributable to the Government: 


(1) 


In no event should the Government be penalized 
by the unfortunate illness of Lancer’s Vice-Presi- 
dent Frank Cuneo. It is pure speculation for 
DALLAGO to assume that Cuneo would have tes- 
tified at all, much less to assume that his testi- 
mony would have been favorable to the defense. 
The Government had called at least eight wit- 
nesses to testify to the Lifetime-Lancer transac- 
tions (Samuels—national sales manager of Lancer 
who worked for Lifetime—T. 801 et seg.; Simon 
—Lancer pool order processor—T. 1002 et seg. 
Guizar—Lifetime production employee—T. 1180 
et seq.; McGuire—supervisor at Lifetime’s Re- 
novo plant—T. 1231 et seg.; O’Brien—Lifetime 
employee—T. 1310 et seg.; Shuster—Lifetime’s 
chief bookkeeper and controller—T. 1322 et seq.; 
Lewis—Lancer’s controller—T. 1384 et seg.). We 
submit that it was highly unlikely that had Cuneo 
testified, that he would have rebutted the testi- 
mony of the eight witnesses described above.? 

We submit that contrary to DALLAGO’s asser- 
tion that he was prejudiced by the death of Hen- 
drix, in fact, his death harmed the Government’s 
ease. Obviously, the testimony of Hendrix would 
have corroborated the testimony of Government 
witness Steelman that DALLAGO was active in 
Lancer’s affairs in March 1961, when he allegedly 
was separated from the corporation due to illness. 
This is substantiated by the exchange of corre- 
spondence between DALLAGO and Hendrix in 
March 1961 (GX 135, 136, 187) which indicated 
that at that time it was DALLAGO who was se- 
lecting Lancer’s directors. 


2 Significantly, other persons who could have testified to the Life- 
time-Lancer transactions, i.e., Baer—the sales manager of Lancer; 
Henkel, DALLAGO’s personal secretary; were not called to testify 
by DALLAGO. 
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The disappearance and/or destruction of the ac- 
counting records of N. R. Caine & Co. were not 
caused by the Government. The diligence of the 
Government in obtaining copies of records perti- 
nent to this case is surely beyond criticism. 

In light of witness Dragan’s testimony that he 
and his associates could find no independent docu- 
mentation of the alleged Lancer-Continental 
transactions, and that he investigated Lancer’s in- 
surance claim under the supervision of Mr. 
Woods (T. 1984, 2002), we submit that DAL- 
LAGO has made no showing whatever that had 
Woods not died, Woods would have been able to 
produce missing records exculpating the defend- 
ant. Indeed, such assertion is pure speculation 
when viewed in context of Dragan’s testimony. 
The documents in the record (GX 24, 25, 26, 27) 
coupled with the testimony of witness Graham 
(Attorney for the Edenton Bank, T. 262-64) indi- 
cating that the Edenton assets were virtually 
worthless and that there was no production by 
Continental at the Edenton facilities, belies DAL- 
LAGO’s contention that had the deceased Kramer 
lived, he would have testified to the contrary. 
By no stretch of the imagination can the normal 
destruction of postal records two years after the 
discontinuance of a post office box in accordance 
with the post office’s normal procedures (T. 331), 
be transformed into a “willful destruction of rec- 
ords” by the Government that prejudiced DAL- 
LAGO.* 

The evidence in the record relating to Dolphin 
Laminates is so miniscule, we submit that DAL- 
LAGO has not established any prejudice at all by 
virtue of the death of Mr. Brownlie, much less 
prejudice of the nature that would require a re- 


3 According to GX 22, use of the post office box by Continental was 

discontinued in March 1961, and subsequently the records for this 

| box were destroyed in March 1963, approximately at the beginning 

| of the S.E.C. investigation of this matter, and the length of the 

S.E.C, investigation and the U.S. Attorney’s deliberations in no 
way caused the unavailability of these records. 
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versal of his conviction and dismissal of the in- 
dictment. Once again, DALLAGO merely specu- 
lates that a dead man, had he lived, would have 
exonerated him, in spite of the overwhelming evi- 
dence of his guilt in the record. 

Tessler was a co-defendant with DALLAGO, and 
would have been a joint defendant had he not been 
seriously ill. There is no reason to believe that 
DALLAGO would have been able to convince Tes- 
sler to waive his Fifth Amendment privilege and 
to testify, or even if Tessler did testify, that he 
would have exonerated rather than culpably impli- 
eated DALLAGO. The unavailability of a co-de- 
fendant’s testimony does not constitute reversible 
error; otherwise it would never be possible to con- 
duct joint trials of multiple defendants. 

While the death of Hendrix may have inconveni- 
enced both the Government and DALLAGO, noth- 
ing but the unsupported speculation of the defend- 
ant indicates that Hendrix would have been help- 
ful to DALLAGO’s defense. 

The illness of Schwab and the death of DAL- 
LAGO’s brother may have deprived both the de- 
fendant and the Government of favorable evi- 
dence. However, Mrs. Schwab testified as a de- 
fense witness (T. 3807). Furthermore, the fact 
that DALLAGO’s brother was an officer and di- 
rector of Continental, is in no way inconsistent 
with the Government’s proof that DALLAGO 
himself controlled Continental and masterminded 
the sham transactions between Continental and 
Lancer. 


We concede that DALLAGO may have been prejudiced 
to some extent by the unfortunate illnesses and/or deaths 
of the above mentioned persons who otherwise might have 
testified at the trial. However, we submit that DAL- 
LAGO’s assertions of the scope and degree of such preju- 
dice, are patently speculative, and that Dallago has failed 
to establish that any prejudice that did exist is attribu- 
table to purposeful delay on the part of the Government 
after the case was “already in its hands.” Nickens v. 
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' United States, 116 U.S. App. D.C. 388, 328 F. 2d 3808 
(1963). As Judge Skelly Wright of this Court stated in 
his concurring opinion in Nickens: 


“In some types of criminal prosecution, of course, de- 
lays before complaint will often be unobjectionable. 
When involved investigation, difficult prosecutory de- 
cisions, or complex preparations for the grand jury 
are necessary, the delay may be warranted. When 
the authorities are unsure against whom to proceed, 
or doubtful of the adequacy of the case, then, of 
course, no formal charges should be brought.” 328 
F. 2d at 814. 


DALLAGO anchors his prejudicial delay argument on 
| the district court opinion of Judge Oliver Gasch in United 
' States v. Parrott, 248 F. Supp. 196 (D.D.C. 1965). We 
‘ submit that the 1965 Parrott case was erroneously de- 

cided, and that this Court should brand it so, and refuse 
to follow it.* 
' DALLAGO contends that the 1965 Parrott case sup- 
' ports his assertion that in computing pre-indictment de- 


4 Judge Gasch dismissed an outstanding indictment charging fed- 
eral securities law crimes against Parrott and others on two 
grounds: 


(1) That the defendants’ constitutional rights had been violated 
when they were called as witnesses and asked to testify in a 
parallel civil injunctive proceeding allegedly without being 
warned that the S.E.C. had already referred a criminal ref- 
erence report to the U.S. Attorney recommending criminal 
prosecution of the defendants in the same matter; and 
That the defendants had been unduly prejudiced by alleged 
pre-indictment delay caused by unexplained neglect by the 
Government when the case remained in the U. S. Attorney’s 
Office for 22 months after referral by the S.E.C. and prior 
to indictment. 


Significantly, the district court in the Southern District of New 
York on February 14, 1969, refused to dismiss a subsequent indict- 
ment against the same defendant Parrott charging S.E.C. crimes in 
another case, and in spite of the fact that Parrott argued that dis- 
missal was warranted on the same two grounds that underlie the 
dismissal of the indictment in the 1965 Parrott case by Judge Gasch. 
See, United States v. Parrott, —— F.Supp. —— (S.D.N.Y. 1969) 
CCH Fed. Sec. L. Rep. {| 92,359. 
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lay, the time period commences with the date of the first 
overt act listed in the indictment. Thus, in the instant 
case, he alleges the pre-indictment delay extended from 
August 1958 (Overt act No. 1 in Count 1) until March 
1966, or a total of eight full years. However, in quoting 
Judge Gasch that “the time period which can be consid- 
ered as constituting the delay could begin with the date 
of the first overt act in the indictment” (D. Br. 63), 
DALLAGO deceptively fails to quote the immediately suc- 
ceeding sentence of the opinion which states: 


“More logically, however, the computation should 
begin with the date on which the Government con- 
sidered the defendants’ actions to be ‘criminal’. This 
date would be November 13, 1962, when the S.E.C. 
criminal reference report was referred to the United 
States Attorney.” 248 F. Supp. 196. 


It would be unduly oppressive to compute alleged pre- 
indictment delay from the time that the defendants’ first 
overt act was committed, because in most S.E.C. financial 


fraud cases, the S.E.C. never becomes aware of a possible 
violation of the law until substantial time periods after 
a defendant’s unlawful activities have commenced. S.E.C. 
crimes usually involve fraudulent schemes or fraudulent 
courses of conduct spread out over extended time periods. 
They are patently dissimilar to murders, robberies, nar- 
cotics crimes, etc., the proof of which ordinarily is ob- 
tained through eye witness testimony of a particular crim- 
inal act committed by the defendant on one particular 
day. Contrariwise, in the usual S.E.C. investigation the 
S.E.C. does not have information establishing that a crime 
has been committed; it has no corpus delecti; it must con- 
duct an extensive investigation of any particular matter 
to gather all the facts, and only after all the facts are 
gathered can a conclusion be reached whether or not a 
erime has actually been committed. At the end of the 
S.E.C.’s investigation, if a conclusion is reached that a 
crime has been committed, the case is then referred to a 
U.S. Attorney for consideration for criminal prosecution. 
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‘This necessarily is usually years after the first overt act 

committed by a defendant in any particular fraudulent 
scheme. 

We submit that the crucial questions in this case raised 
by Point X of DALLAGO’s brief, are (1) whether the 
fifteen-month time period between S.E.C. referral and 
‘commencement of grand jury presentation was prejudi- 
ieial to DALLAGO’s defense and (2) whether such preju- 
dice, if any, was caused by the purposeful and oppressive 
neglect on the part of the Government. If DALLAGO 
fails to carry his burden of proof on both of these issues, 
his delay argument must be rejected. 

In satisfying his burden that he has been prejudiced by 
'‘ pre-indictment delay, we submit that such prejudice can- 
not be presumed, no matter how long the delay, as long 
| as the applicable statute of limitations has not run, and 
that any dicta in the 1965 Parrott case suggesting the 
contrary, 248 F. Supp. at 203 (D. Br. 63), should be 
specifically rejected by this Court. In rejecting the con- 


tention that prejudice may be presumed from the passage 

‘of substantial time from offense to indictment (in this 
case four years and eleven months), the Second Circuit 
firmly stated in United States v. Feinberg, 388 F. 2d 60 
(C.A. 2, 1967) :* 


“Appellant argues that we must presume that he has 
been prejudiced by the four year and eleven month 
pre-arrest delay between event and indictment. But 
the only lapse of time prior to arrest which will ac- 
tivate such a presumption is that established by the 
statute of limitations. Indeed, some courts have said 
that the statute controls irrespective of whether there 
has been demonstrable prejudice.” [Footnotes and 
citation omitted] 383 F. 2d at 665. 


5 That there is no presumption of prejudice, and that the Govern- 
ment does not have the burden to prove a lack of prejudice is also 
supported by Schlinsky v. United States, 379 F. 2d 735 (C.A. 1, 

_ 1967); Terlikowski v. United States, 379 F. 2d 501 (C.A. 8, 1967) ; 
United States v. Hoff, 395 F. 2d 557 (C.A. 7, 1968). 
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We have pointed out above that DALLAGO has not 
proven prejudice (pp. 60-62, supra), and consequently 
his convictions in this case should be affirmed, for in the 
absence of a showing of prejudice there cannot be a vio- 
lation of either Rule 48(b) or the Sixth Amendment. 
Thus, the Feinberg court stated: 


“Inasmuch as we have observed that there is an ab- 
sence of prejudice shown by this record, the remain- 
ing issue for our resolution is whether a delay in 
arrest, however unjustifiable or unneccessary, is suf- 
ficient to invalidate a conviction where the defendant 
has not shown that he was prejudiced by the delay. 
We hold that it is not, for ‘(T]he Constitution and 
Rule 48(b) protect only against unreasonable and 
unnecessary delay.’ [Citations omitted] No case has 
been found holding a deliberate, unnecessary pre- 
arrest delay sufficient basis for reversal unless it 
also became unreasonable and oppressive by reason 
of prejudice to the accused.” 383 F. 2d at 67. 


Based upon the foregoing Feinberg rationale, even if 
it is determined that DALLAGO was prejudiced by the 
illness and/or death of certain witnesses during the fif- 
teen-month delay period at issue in the case at bar, DAL- 
LAGO’s claim of error must be rejected because he has 
wholly failed to prove that such prejudice was “unrea- 
sonable and oppressive” due to the Government’s purpose- 
ful neglect. C.f.; Pollard v. United States, 352 U.S. 354, 
361-62 (1957); Nickens v. United States, 116 U.S. App. 
D.C. 388, 323 F. 2d 808, 812 (1963) (Judge Wright’s 
concurring opinion). We submit that DALLAGO has not 
pointed out any “deliberate” acts of the Government de- 
signed to delay the instant prosecution, and indeed he 
could not for none exist. Consequently, he has failed to 
carry his burden to show oppressiveness, We submit that 
the necessarily involved investigation, the difficult prose- 
cutory decisions, and the complex grand jury prepara- 
tions required in the instant prosecution obviously rebut 
any charge of “deliberate” or purposeful delay on the 
part of the Government. Nickens, 323 F. 2d at 814. 
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- In support of his contentions, DALLAGO cites Ross v. 
United States, 121 U.S. App. D.C. 283, 349 F. 2d 210 
(1965) and several other narcotics prosecutions where 
pre-indictment delay was considered a crucial factor be- 
eause the Government’s proof constituted reliance funda- 
mentally upon an identification of a defendant as a result 
of a single brief contact by a Government witness who, 
in a relatively short period of time, has participated in 
a substantial number of virtually identical transactions.° 
DALLAGO also relies upon Hanrahan v. United States, 
121 U.S. App. D.C. 134, 348 F. 2d 363 (1965), cert. de- 
nied, 389 U.S. 845, a mail fraud case where pre-indict- 
ment delay was at issue. However, DALLAGO fails to 
point out that the Hanrahan court remanded the case 
for further hearings to develop a record of additional 
facts necessary to dispose of the pre-indictment delay 
issue, and that after remand this Court in the same case 
which was then entitled Tynan v. United States, 126 U.S. 
‘App. D.C. 206, 376 F. 2d 761 (1967) affirmed the con- 
victions, refused to find prejudicial pre-indictment delay, 
and pointed out that the Ross-type narcotics cases are 
distinguishable from mail fraud cases involving numerous 
witnesses and large amounts of documentary evidence 
which may be expected to entail “ordinary and inevitable 
delay”. 376 F. 2d at 762-63. We submit that like the 
mail fraud prosecution in Tynan, the false filing securi- 
ties act charges in the case at bar were proven by nu- 
merous witnesses and voluminous documentary evidence, 
that this type of complex prosecution of “white collar” 
crime necessary involves extended periods of ordinary and 
inevitable delay, and that the convictions of DALLAGO 
‘should not be reversed based upon the delay argument. 


6 See Tynan v. United States, 126 U.S. App. D.C. 206, 376 F. 2d 
761, at 763 (1967). 
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Point Eleven 


There Was No Breach of DALLAGO’s Attorney-Client 
Privileges 


In Point XI of his brief, DALLAGO argues that his 
attorney-client privileges with respect to his dealings with 
attorneys Nevins and Levy were violated: (1) by the co- 
operation of Nevins with the Government in its investi- 
gation of DALLAGO’s activities prior to the return of 
the indictment; and (2) by the testimony of attorney 
Levy at the trial that DALLAGO instructed him to form 
Continental. A protracted pre-trial argument was held 
with respect to the defendant’s alleged attorney-client 
privilege with respect to Nevins (T. 17-42, March 3, 
1967). While Nevins was not DALLAGO’s attorney im- 
mediately prior to or at the time of the indictment, Nev- 
ins apparently did represent him and his companies at 
sometime during the Government’s investigation of the 
ease (T. 24, March 3, 1967). 

Nevins never did testify at the trial. Furthermore, 
DALLAGO merely speculates that Nevins must have 
breached the attorney-client privilege, but does not specify 
one item of evidence allegedly obtained thereby. The at- 
torney-client privilege should be strictly construed against 
the claimant within the narrowest possible limits consist- 
ent with the logic of its principle; United States v. Gold- 
farb, 328 F. 2d 280 (C.A. 6, 1964). The privilege does 
not shield business, rather than legal, advice rendered to 
2 corporate client; Radiant Burners, Inc. v. American 
Gas Association, 320 F. 2d 314 (C.A. 7, 1963); nor does 
the privilege protect disclosure of the identity of the client 
(even though the fact of having retained counsel may be 
used as evidence against the client) ; the general nature, 
duration and times of the services rendered; or the re- 
muneration received by the attorney. Colton v. United 
States, 306 F. 2d 683 (C.A. 2, 1962); In re Wasserman, 
198 F. Supp. 564 (D.C. D.C. 1961); United States v. 
Pape, 114 F. 2d 778 (C.A. 2, 1944). Furthermore, con- 
sultation with an attorney to secure assistance in the 
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‘perpetration of an existing or future crime or fraud is 
‘not protected by the privilege. United States v. Bob, 106 
F, 2d 87 (C.A. 2, 1989); cert. denied, 308 U.S. 589; 
United States v. Weinberg, 226 F. 2d 161 (C.A. 3, 1956) ; 
cert. denied, 350 U.S. 933. 

In addition, the privilege does not attach when the at- 
torney or the law firm merely acts as a custodian or 
repository for property, records, documents, money, or as 
‘a serivener, transmitter, or in a clerical as opposed to an 
‘advisory capacity. Pollock v. United States, 202 F. 2d 
281 (C.A. 5, 1952), cert. denied, 345 U.S. 933; United 
States v. De Vasto, 52 F. 2d 26 (C.A. 2, 1931), cert. 
denied, 284 U.S. 678. 

We submit that a close scrutiny of the trial testimony 
of Levy, and a consideration of that testimony in light 
of the other evidence in the case concerning DALLAGO’s 
‘role in controlling Continental, compels the conclusion 
‘that Nevins and Levy were providing ministerial or cleri- 
‘eal services, as opposed to rendering traditional legal ad- 
‘vice, in accomplishing the incorporation of Continental 
‘for him, in serving as a “mail drop” for Continental,’ 
acting as a custodian or repository for the stock and 
‘minute books of Continental,? and in transmitting the 
‘Continental corporate seal to DALLAGO.‘ 

As the court stated in Radiant Burner v. American 
iGas Association, 320 F. 2d 314, 324 (C.A. 7, 1968) : 


“(T]he privilege would never be available to allow 
a corporation to funnel its papers and documents 
into the hands of its lawyer for custodial purposes 
and thereby avoid disclosure.” 


i DALLAGO’s counsel extensively cross-examined Levy but 
was unable to establish a breach of any attorney-client 
‘relationship. The trial judge’s denial of a hearing in this 
2 Levy—T. 899. 
2 GX 22; Levy—T. 911-12. 
3 Levy—T. 923; GX 38 
+ Levy—T. 902, 917; GX 89. 
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regard, in light of the evidence in the record, is com- 
pletely supported by the following cases in which the 
claim of privilege was denied: Where the attorney acts 
as a scriviner, Pollock v. United States, 202 F. 2d 281 
(C.A. 5, 1953), cert. denied, 345 U.S. 993; or as a mes- 
senger, United States v. Taglianetti, 274 F. Supp. 220 
(D.C.R.L, 1967) ; or as an agent for transmittal, McFee 
v. United States, 206 F. 2d 872 (CA. 9, 1953), cert. 
denied, 347 U.S. 927; or where the attorney is merely 
asked to trace funds in various corporations to and from 
his client; United States v. Bartone, 400 F. 2d 459 (C.A. 
6, 1968); or to identify his client’s handwriting or sig- 
nature. Hawley v. Hawley, 72 U.S. App. D.C. 376, 114 
F, 2d 745 (1940). 

In any event, we submit that even though it may have 
been unknown to Nevins and Levy, DALLAGO was util- 
izing their law firm in the Continental transactions to 
carry out an existing conspiracy, and to commit the 
crimes of falsifying Lancer’s books and records and 
S.E.C. filings. Consequently, DALLAGO can claim no 


privilege to shield his illegal acts. See, e.g., United States 
v. Bob, 106 F. 2d 87 (C.A. 2, 1989) ; United States v. 
Weinberg, 226 F. 2d 161 (C.A. 3, 1955), cert. denied, 350 
U.S. 933.° 


8 Apparently Nevins and Levy also represented the corporation 
Lancer as a client (T. 943-44). DALLAGO cannot claim Lancer’s 
attorney-client privilege and any evidence Nevins or Levy provided 
the Government that stemmed from the retainer by Lancer cannot 
be labelled objectionable. C.f., Lagow v. United States, 159 F. 2d 245, 
246 (C.A. 2, 1946) ; cert. denied, 331 U.S. 858. 
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CONCLUSION 


The trial below was long, complex, and bitterly con- 
‘tested. The many points of alleged error attest to the 
‘acumen and assiduity of counsel for the defendant. While 
some error obviously was committed at the trial below, 
we respectfully submit that viewing all of DALLAGO’s 
ipoints of alleged error collectively in light of the over- 
'whelming evidence of his guilt in the record, none of the 
error below requires reversal of the guilty verdicts re- 
iturned by the jury. DALLAGO was accorded a fair trial, 
albeit not a perfect one. To no more was he entitled. 


Respectfully submitted, 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
Assistant United States Attorney. 


Of Counsel: 


ARTHUR F. MATHEWS, 

BurRTON H. FINKELSTEIN, 

PAUL H. METZINGER, 
Attorneys, 
United States Securities and Exchange Commission, 
Washington, D.C. 
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24W-2266-1 Orig. R/A 


UNITED STATES OF AMERICA 
BEFORE THE 
SECURITIES AND EXCHANGE COMMISSION 


Oct. 31, 1961 
Federal Register Copies Mailed 11/1/61. 


Securities & Exchange Comm. Mailed for Service 
Nov. 1, 1961. 


Reg. No. 812656 thru 812661 WRO 


In the Matter of 


LIFETIME POOLS EQUIPMENT CORPORATION 
File No. 24W-2266 


Securities Act of 1933 
Section 3(b) and Regulation A 


I 


Lifetime Pools Equipment Corporation, 2 New York 
corporation, with its principal offices located at Renovo, 
Pennsylvania, filed with the Commission on June 1, 1959, 
a notification and offering circular relating to a proposed 
public offering of 150,000 shares of its 10¢ par value 
‘common stock at $2. per share for the purpose of obtain- 
ing an exemption from the registration requirements of 
the Securities Act of 1938, as amended, pursuant to Sec- 
‘tion 3(b) thereof and Regulation A promulgated there- 
under. 


I 
The Commission has reasonable cause to believe that: 


‘A. The terms and conditions of Regulation A have not 
been complied with in that: 
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1. The issuer failed to amend its notification and 
offering circular to disclose the fact that First Wash- 
ington Corporation was acting as underwriter for 
the offer and sale of the issuer’s securities; 


2. The issuer failed to furnish the exhibits required 
by Item 11 of Form 1-A, namely, the underwriting 
agreement and the consent and certification of the 
underwriter, First Washington Corporation; 


8. The issuer’s report of sales on Form 2-A was 
misleading, particularly with respect to the statement 
that its securities were offered by the issuer as its 
own underwriter. 


B. The Regulation A exemption was unavailable to the 
issuer in that First Washington Corporation participated 
as an underwriter in the public offering despite the fact 
that under Rule 252(e) (2) of Regulation A it was clear- 
ly ineligible because it was an underwriter in the Regu- 
lation A notification filed by Acme Tool and Engineering 


Corporation (Polytronic Research, Inc.) whose exemption 
under the Regulation was suspended on June 4, 1959. 


C. The offering circular contains untrue statements of 
material fact and omits to state material facts necessary 
in order to make the statements made, in the light of 
the circumstances under which they are made, not mis- 
leading, particularly with respect to: 


1, The failure to disclose that the offering was being 
distributed to the public through an underwriter; 
and 


2. The failure to disclose that First Washington 
Corporation was acting as an underwriter for the 
Regulation A offering, although it was ineligible to 
so act under Rule 252(e) (2) of Regulation A. 


D. The offering was made in violation of Section 17 (a) 
of the Securities Act of 1933, as amended. 


75 


saa 


IT IS ORDERED, pursuant to Rule 261(a) of the 
General Rules and Regulations under the Securities Act 
of 1933, as amended, that the exemption under Regula- 
tion A of Lifetime Pools Equipment Corporation be, and 
it hereby is, temporarily suspended. 


NOTICE IS HEREBY GIVEN that any person having 
any interest in the matter may file with the Secretary of 
the Commission a written request for hearing within 
thirty days after the entry of this order; that within 
twenty days after receipt of such request, the Commis- 
‘sion will, or at any time upon its own motion may, set 
the matter down for hearing at a place to be designated 
‘by the Commission for the purpose of determining wheth- 
er this order of suspension should be vacated or made 
‘permanent, without prejudice, however, to the considera- 
tion and presentation of additional matters at the hear- 
ing; that if no hearing is requested and none is ordered 


‘py the Commission, this order shall become permanent on 
ithe thirtieth day after its entry and shall remain in ef- 
fect unless or until it is modified or vacated by the Com- 
mission; and that notice of the time and place for any 
hearing will promptly be given by the Commission. 


By the Commission. 


/s/ Orval L. DuBois 
OrvaL L. DuBois 
Secretary 
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. Cattano’s extra-judicial admissions, received 


over objection against appellant, were mani- 
festly prejudicial and had no place in appel- 
lant’s trial 


Pornr IV 


The prosecutor erred in summation when he opined 
that the contested signature was Dallago’s 


Porst V 


The Government’s brief confirms the magnitude 
of the prejudicial error committed by the Court’s 
refusal to instruct the jury on the basic law of con- 
spiracy and aiding and abetting as applied to the 
theory of appellant’s case 


Pomr VI 


The Fifth and Sixth Amendment and Rule 43 vio- 
lations—public trial confrontation, assistance of 
counsel, right of presence—are uncontested 


Porr VII 


The jury read thoroughly and avidly the highly 
prejudicial documents mysteriously sent to it in 
the absence of defendant and his counsel 


Port VIII 
The Government admitted it had erroneously ma- 
ligned Lewis and Barg 

Port IX 


Appellant repeatedly sought Brown’s I.B.S. tes- 
timony, whose wilful suppression deprived appel- 
lant of the opportunity to impeach Brown’s crucial 
testimony, on direct and cross, about the California 
inventory 


Porsr X 


The Government’s lengthy delay was wilful, unex- 
plained, prejudicial and, hence, unconstitutional .. 


Pomr XI 


The breach of the attorney-client privilege at the 
insistence of the S.E.C. was conclusively shown, 
even in the absence of the hearing refused by the 
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REPLY BRIEF FOR APPELLANT 


As to the Government’s Counterstatement 
of the Case 


In attempting to justify a conviction dependent upon 
numerous errors—many of constitutional dimension—the 
Government repeatedly argues that guilt was overwhelm- 
ing. This argument ignores the fact that the jury deliber- 
ated from shortly after noon on May 3rd through May 
5th? and, after a week-end recess, on May 8th before com- 
pleting its deliberations at 5:15 P.M. (Minutes, May 8, 1967, 
p. 80). Four days of deliberations during a six-day period 
refute the Government’s claim. 


1 The charge was concluded on May 3rd at 12:38 P.M. and the 
jury was to begin deliberating at 1:45 P.M. (5468). 


? Partial verdicts of guilty were returned on Counts 1, 4 and 5 
at 4:17 P.M. on May 5, 1967 (Minutes, May 5, 1967, pp. 21-2). 
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Moreover, in its attempt to make out a case sufficient 
to “overwhelm” the numerous violations of appellant’s 
rights to due process and a fair trial, the Government’s 
version of the evidence ignores much of the testimony of 
its own witnesses—particularly cross-examination—and all 
of the defense. Finally, the Government places its strong- 
est reliance on exhibits never received in evidence,’ al- 
though its brief fails to mention this fact. How much 
credence can be placed on its other “facts”? 


For example, the Government denies conceding Lewis 
was innocent and should never have been indicted, and 
that appellant played no role in the preparation of the 
registration statement or the relevant filings (Gov. Br. 
pp. 1-2, answering App. Br. p. 3). How then does the 
Government explain the following statements of the prose- 
cutor: 


After the Court asked, “Why did you indict Lewis?” 
(1642), the prosecutor said: “He was because he was the 
comptroller of the company. He was in charge of the books 
and records which were false. I agree I don’t think he 
should have been indicted” (1643). 


When the Court asked, “You think he knowingly did it 
[ie., had charge of the books and records] and you don’t 
think he should have been indicted?”, the prosecutor said: 
“That is right” (1643). 


After the prosecutor said he had been in charge of the 
grand jury, he added: “I didn’t know many things which 
I have since learned.” Thereupon the Court observed that 


*GX 130 id. (Gov. Br. p. 24); GX 131 id. (Gov. Br. p. 28); 
GX 143 id. (Gov. Br. p. 25, n. 17); also GX 106, 107 (Gov. Br. 
p. 7). They are discussed below along with other examples, 
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this was “reckless”. The prosecutor’s startling answer was: 
“Your Honor, it is not reckless to indict a man” (1643). 


His attempted justification was this: “Mr. Lewis was sub- 
poenaed before the grand jury and we had several reasons 
to believe he would testify. He didn’t. We didn’t know 
what he knew. We didn’t know what he got out of this” 
(1644). 


The Court asked whether he invoked the Fifth Amend- 
ment, and the prosecutor answered: “Yes. We have 
learned a lot of things since about Mr. Lewis which we 
didn’t know or we would have dismissed this six months 
ago, and he showed up in my office six weeks before the 
trial and he said—” (1644). 


After the Court reminded the prosecutor of his prior 
representation that the evidence against Lewis was “am- 
ple” (1644), the prosecutor said Lewis seemed to be tell- 
ing the truth and, expressing his “anguish”, added: “I 
don’t know what to do, if he had come to me sooner for I 
hadn’t felt prepared at that time to dismiss it, and it was a 
matter of great anguish and this was not an attempt to—” 
(1645). 


At this point the Court asked: “Why was he indicted? 
On what evidence was he indicted?” (1645). The prosecu- 
tor answered: “He was indicted on the evidence there and 
that he was in effect, he was completely in charge of the 
books and records of the company which were falsified” 
(1645). 


When the Court observed, “He [Lewis] is like a com- 
puter because he does whatever they feed him”, the prose- 
cutor said: “No, some comptrollers know what is going 
on and some don’t .. . We assumed he did” (1645). 
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The Court replied: “That is a matter of evidence. You 
shouldn’t assume he falls into the wrong category and in- 
dict him...” The prosecutor answered: “It is one thing 
to say a year later he should not have been indicted; I 
should not have indicted Lewis. I never met Lewis, never 
talked to him, and I don’t know him” (1646). 


Concerning appellant’s role, in summation the prose- 
cutor said: : 


“Now, members of the jury, it is fine for the de- 
fendant to say, ‘It was a matter of indifference to me. 
I played no role in this registration statement. It was 
all handled by Tessler.’ ” 

“J am sure that is true. I am sure he did play no 
role in it...” (5148). 


The next morning the prosecutor explained his remarks 
as follows: 


“What I meant to say was that he did not play a 
role in the actual preparation of the filing. In other 
words, that Mr. Barg’s testimony was true.” ¢ 

“That was my argument: That we believe Mr. 
Barg. We are not challenging his testimony. But that 
the defendant’s responsibility still exists” (5383). 


Arguing that appellant was responsible under all counts 
as a conspirator and an aider and abettor (5383), the 
prosecutor said: 


“In other words, the Government’s theory is that 
the defendant conspired principally with Mr. Tessler 
to file this document.” * 


«The Government has not sought to withdraw its admission that 
Barg was innocent and should not have been named a co-conspirator 
in the bill of particulars (App. Br. p. 51). 


5 Appellant contends there was no proof to support this theory. 
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“And the fact that Tessler, personally, did it and 
that the defendant, himself, played no role in the 
actual putting together of the document and filing, we 
concede that; and our argument is that it is imma- 
terial.” 

“I may have overspoken, but what I meant to say 
to the jury was: ‘We concede that Barg is telling you 
the truth, and that the defendant did not actually 
take part in the preparation of the document, itself, 
and the actual transmittal of it to Washington.’ ” 

“‘But we do not concede that that absolves him 
of responsibility for its being filed’” (5384). 


In view of the foregoing concession and the failure 
of proof that Tessler and appellant conspired to file a 
false registration statement or annual report, the indict- 
ment should be dismissed. 


I. Background of Corporations Involved 


A. Lancer Industries, Inc. (“Lancer”) 


To support its erroneous contention that “at all times 
relevant to this case, Dallago dominated and controlled the 
corporate affairs of Lancer” (Gov. Br. p. 2), the Govern- 
ment cites Samuels at p. 818. Samuels’ answer concerned 
“this Lifetime business” (818), not Lancer. Moreover, 
Samuels joined Lancer about March 4, 1958 (804) and “was 
on the road selling franchises” and living in Pennsylvania 
although Lancer was in Long Island, New York (810). He 
moved to New York in September 1958 but “was still on the 
road” until going into Lifetime (811). Samuels was with 
Lifetime from November 1958 until July 2, 1959, during 
which period he was “in and out” of the Lancer office 
“for a few short periods” (817). On July 2, 1959 Samuels 
left Lancer (825-B). 


4 


The Court replied: “That is a matter of evidence. You 
shouldn’t assume he falls into the wrong category and in- 
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the truth, and that the defendant did not actually 
take part in the preparation of the document, itself, 
and the actual transmittal of it to Washington.’ ” 

“‘But we do not concede that that absolves him 
of responsibility for its being filed’” (5384). 


In view of the foregoing concession and the failure 
of proof that Tessler and appellant conspired to file a 
false registration statement or annual report, the indict- 
ment should be dismissed. 


I. Background of Corporations Involved 


A. Lancer Industries, Inc. (“Lancer”) 


To support its erroneous contention that “at all times 
relevant to this case, Dallago dominated and controlled the 
corporate affairs of Lancer” (Gov. Br. p. 2), the Govern- 
ment cites Samuels at p. 818. Samuels’ answer concerned 
“this Lifetime business” (818), not Lancer. Moreover, 
Samuels joined Lancer about March 4, 1958 (804) and “was 
on the road selling franchises” and living in Pennsylvania 
although Lancer was in Long Island, New York (810). He 
moved to New York in September 1958 but “was still on the 
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Lifetime from November 1958 until July 2, 1959, during 
which period he was “in and out” of the Lancer office 
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left Lancer (825-B). 
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The remaining record reference is to appellant’s testi- 
mony at p. 4201, which is inapposite. How then does the 
Government support its claim of “domination and control 
of Lancer at all relevant times”, when the indictment covers 
a period from January 1958 to November 1962 (Count 1) 
' and the substantive counts relate to events on April 28, 
1961, 22 months after Samuels left (Count 2), on Septem- 
| ber 15, 1961, 261% months after Samuels left (Count 3), 
and on March 21 and March 14, 1962, 3214 months after 
Samuels left (Counts 4, 5)? 


On the contrary, the record conclusively shows that ap- 
pellant became seriously ill about August or September 
1960 and was admitted to the Harkness [the record errone- 
| ously reads “Harkins”] Pavilion, [Columbia] Presbyterian 
Hospital in New York (4136-7) and, on his doctor’s urgent 
recommendation, resigned from Lancer about Jan. 6, 1961 
(DX 25. See also DX 27).* The Government admitted the 


® One Government witness said appellant had been hospitalized 
“a few weeks” (1166). In DX 25, Dr. Michael J. Lepore, dis- 
tinguished physician who had attended President Hoover, diag- 
nosed the condition as “ulcerative colitis combined with marked 
spastic colitis . . . clearly related to lack of rest and to the extreme 
tensions inherent in your present activities.” Dr. Lepore also 
found that, “The recent development of arthritis in the right 
wrist and hand is a complication of this disease.” He “strongly 
urged... complete rest for the next year.” The Government did 
not dispute this and DX 25 was received in evidence (4138-43). 
However, the Court would not admit Dr. Lepore’s statements to 
appellant’s attorney that appellant was “skating on thin ice” 
(4141-2). 

The Government thereafter conceded appellant’s illness on many 
occasions and, although it obtained the medical records of the 
Renovo Hospital in Renovo, Pennsylvania concerning injuries sus- 
tained by its witness Guizar and defense witness Smith in an auto- 
mobile accident on July 10, 1957 (GX 145; 4810-11), it offered no 
medical evidence of any kind to dispute appellant’s more recent 
serious illness. 
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resignation, saying: “Your Honor, he [appellant] certainly 
: resigned. There is no question about that” (4429).7 See 
also, DX 39, p. 1. 


On his return to Lancer on July 10, 1961 at its Board’s 
prior unanimous request (Page 26 of Amendment No. 1 of 
Sept. 15, 1961 to Lancer S-1, contained in GX 44), appel- 
: lant’s activities were restricted to “the extent that it will 
‘ not impair my health” (GX 139). Moreover, as the Gov- 
ernment developed on re-cross examination by its own lead- 
ing question, after returning as Chairman of the Board, 
appellant was not even a member of the Executive Com- 
i mittee (4518-19). Appellant’s stock in Lancer was de 
‘ minimis (infra), he had received a small salary from 
Lancer in 1959 or early 1960 and none thereafter—not 
' even as Chairman of the Board (4328)—and he had no 
contract with Lancer or control of its board (4500). 


The Government’s contention that “from January to July, 
1961 . . . he [appellant] continued to participate in the 
business in a ‘consultation’ capacity” (Gov. Br. pp. 2-3) is 
totally unsupported even by the meager record references 
: to GX 46 and T. 4201. Although Government witness 
Chivers testified that: “I can say positively that I had 
many discussions with Mr. Dallago in January of 1961 and 
May 1961” (1159), Dallago’s passport (DX 28) shows he 
disembarked at Cherbourg on May 8, 1961°—and the Gov- 


7 The Government’s Brief (p. 2) erroneously calls this resigna- 
tion “a leave of absence from his ‘official’ duties in the business 
due to an illness”. And does the Government’s Brief at pp. 2 and 
3 place its own words “consultation” and “official” in quotes in 
order to create the erroneous impression that appellant made this 
distinction or used such language? If so, there is no support for 
this in the record. 


8 Therefore, he must have sailed about May 3, 1961. 
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ernment so stipulated (4142)—and that he did not return 
until June 22, 1961. Furthermore, Chivers left Lancer on 
or before April 21, 1961 (DX 41). Therefore, he could not 
have had any discussions let alone “many discussions” with 
appellant at Lancer in May 1961. 


The only other Government witness to place appellant 
at Lancer during the January-July 1961 period was Steel- 
man, who testified on April 25, 1967 to appellant’s pres- 
ence at a March 10, 1961 meeting at Lancer. Steelman 
testified he and his associate Hendrix visited Lancer “on 
or about March the 10th 1961 . . . to become better ac- 
quainted with the officers .. . ” (4824). According to Steel- 
man, Dallago and Tessler were present and Dallago “did 
most of the talking” (4827), and Chivers joined them for 
lunch and took them on a tour of the plant (4828). Over 
objection, Steelman was permitted to testify to his “im- 
pression”, “based on the fact that Dallago seemed to be 
in charge and did the talking”, that appellant “was in 
charge of the company” (4829-30). 


On cross-examination Steelman placed the meeting at 
March 10, 1961 (4833). He had no independent recollec- 
tion of the date “this late”, but relied on an unidentified 
letter, apparently from the deceased Hendrix, that the 
meeting was scheduled for March 10th (4836). However, 
when taxed with the fact that in January 1963 he had tes- 
tified he was sure it was in February 1961, Steelman said 
he had been confused in his January 1963 testimony and 
that in February 1961 Hendrix had asked him to join the 
Lancer board (4836). On the day of the meeting Steelman 
also met Cuneo (4837).° This was Steelman’s only visit 


® Misspelled “Cueno”. It is also submitted that in the answer 


beginning “Not particularly connected with the company”, a dash 
should be inserted before the word “company”. 
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to Lancer, and he did not know whether appellant was 
there at any other time from January until late June or 
early July 1961 (4837-8). Q 


Shortly after Steelman joined the Lancer board in Feb- 
ruary 1961 he dealt with Tessler. So did his associate 
[Hendrix] (4860). Steelman learned that Dallago had left 
Lancer before Steelman had become a director (4861-2). 
Later on Dallago was asked to return (4862-3); but prior 
thereto he was not associated with Lancer. Steelman “as- 
sumed that he was active in the company”, but “it was 
just on assumption” on his part and Steelman had no 
knowledge himself, one way or the other (4863-4). 


Even before Dallago went to Europe [in the beginning 
of May 1961] Steelman’s group very often dealt with 
Tessler (4865-6). Steelman himself had no personal con- 
tact with the company, but was “not so sure” he had noth- 
ing to do with Tessler. However, his associates’ relation- 
ships with Tessler about the business affairs of Lancer 
before Dallago’s European trip “were extensive” (4867). 
In their early dealings with Lancer they very often talked 
to Tessler, instead of Dallago who was absent. Steelman 
“just didn’t notice the difference” (4868). “There was 
quite a time there,” said Steelman, “that we [meaning 
“primarily Mr. Hendrix, who was my associate”] did not 
talk to him [Dallago] very much. We talked to Tessler” 
(4868-9). Contrary to the Government’s claim at p. 16, 
Tessler selected the new directors (4327-A). 


Apart from the vice of the testimony as to the witness’ 
“impression” of what “seemed” to be, Steelman, over ob- 
jection, was permitted to testify to hearsay. Moreover, 
serious doubt was cast upon his recollection of an event 
which he alleged occurred 7314 months before his testimony. 
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First of all, Steelman said the meeting was in Dallago’s 
office (4826). Cross-examination disclosed this was not be- 
cause he recalled seeing names on the offices (4838), but 
because he “understood it to be Mr. Dallago’s office.” The 
basis for his “understanding” was that Hendrix and Cuneo 
(both of whom died while the S.E.C.’s reference report 
languished in the United States Attorney’s file cabinet) 
“just said we would go to his office, and we went there and 
I assumed it was” (4839). Indeed, Steelman said he “un- 
derstood” Cuneo said it, but at this late date he was unable 
to swear it was Dallago’s office “because all I knew was 
what he [Cuneo] told me. He said we would go to Mr. 
Dallago’s office, and I assumed it was” (4839-40). 


Defendant’s motion to strike this aspect of the testimony 
as “pure hearsay” was erroneously denied (4840). More- 
over, counsel had forewarned the Court that his partial 


reading of the 67-page transcript of Steelman’s S.E.C. tes- 
timony, received 35 minutes before Court began, caused 
him serious concern the witness would testify to patent 
hearsay, which might not be exposed as hearsay until cross- 
examination, by which time the jury would already have 
heard the objectionable matter (4815-16). Defense counsel 
sought the Government’s assurance, since it had the tran- 
script all along, that this would be prevented. The prose- 
cutor said he was aware of the problem (4816), and assured 
the defense the Government was calling Steelman for “a 
very limited rebuttal purpose” (4817). Nevertheless, al- 
though the transcript reflected that Steelman’s only prior 
knowledge of Lancer came from the deceased Hendrix, the 
prosecutor knowingly and wilfully asked Steelman: 


“At the time you left [from Washington for Mineola, 
Long Island (4824-5)] or prior to your departure, who 


il 


were the officers—what was your knowledge as to who 
the officers of the company were?” (4825). 


Defense counsel immediately alerted the Court to the an- 
ticipated hearsay problem, but to no avail. The Court over- 
ruled the objection, and the prosecutor sua sponte reframed 
the question so that hearsay was even more clearly per- 
mitted, as follows: 


“Dr. Steelman, prior to your trip to Mineola, would 
you tell us who the officers of the company were as 
you understood them to be?” (4825). 


Steelman’s answer, clearly predictable from his S.E.C. 
testimony, followed: 


“Well, the only one I heard about before we went 
there was Mr. Dallago, because he is the one who had 
been in touch with my associate Mr. Hendrix” (4825). 


The Court struck the answer. Still determined to elicit 
hearsay, the prosecutor asked: “Would you tell us had you 
heard of Mr. Dallago prior to your—” (4825). But this was 
as far as he could get, for the Court sustained the objection 
(4826). However, the prosecutor persisted. Immediately 
thereafter, though he then and there well knew from the 
S.E.C. transcript that it was hearsay, the prosecutor suc- 
ceeded in having Steelman say “we went to Mr. Dallago’s 
office and had a conference there” (4826). 


Only on cross-examination did it emerge that Steelman 
did not know whose office it was, but relied on what, so 
he claimed, two dead men had said. Even so, the Court 
refused to strike the testimony or instruct the jury.” 


10 Note, however, how promptly the Court sustained the prose- 
cutor’s objections—some of which had to be based on his knowl- 
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With respect to the March 10, 1961 meeting, Steelman 
relied on his unaided recollection (4869), which was shown 
to be faulty rather than of “overwhelming” accuracy. 
While on April 25, 1967 Steelman placed Chivers in the 
picture, he had not mentioned Chivers’ name in his Jan- 
uary 1963 testimony before the S.E.C., although he had 
been interrogated for “some two and a half or three hours” 
(4842-7). Conversely, in his January 9, 1963 interrogation 
by the S.E.C., testifying about a November 19, 1962 meet- 
ing less than two months before in his own office (4870), 
Steelman erroneously placed Dallago’s attorney at that 
meeting, but sought to excuse his error by saying at trial 
that it was an “impression . . . but it probably came from 
discussions with my associate” (4871-8). 


The Government’s contention that at all relevant times 
appellant “remained its [Lancer’s] principal shareholder” 


(Gov. Br. p. 2), for which it gives no record reference, is 
erroneous. On the dates of the substantive counts appel- 
lant owned less than one percent of Lancer’s stock, and 
even that minimal amount was non-tradeable. The only 
evidence on the subject came from appellant’s testimony 
and the filings of Sept. 15, 1961 and March 21, 1962 in 
GX 44. 


Appellant was a principal shareholder in 1959 and 1960 
(4473). In 1960, when his health started failing, he ex- 
changed his Lancer stock primarily for certain pieces of 
property in some private transactions. This continued until 
his resignation on Jan. 6, 1961 (4475). After rejoin- 


ee ED 


edge of the S.E.C. transcript—lest Steelman say on cross-examina- 
tion he had heard from Hendrix that Dallago was seriously ill 
(4850-3, 4856-8). 


13 


ing Lancer in [July] 1961 appellant held “some Lancer 
stock’ [the prosecutor’s words]. Indeed he purchased some 
(4475). Also, when Cattano resigned [in 1962 (4475-6), 
after the filings of March 21 and 14, 1962 signed by Cattano, 
which are the subjects of Counts 4 and 5"], appellant also 
purchased 37,000 shares from him (4475-6). 


From his resignation on Jan. 5, 1961 until the Mount 
Clemens group took control about July 11, 1962, appellant 
did not control Lancer (4286, 4498). During that period 
there were about 550,000 shares outstanding, plus another 
150,000 shares underlying the preferred stock the conver- 
sion of which into common would mean 700,000 shares of 
common stock issued and outstanding. To this total of 
700,000 shares would have to be added an additional 37,500 
shares by virtue of the issued and outstanding warrants 
(4499). 


During the period from July 1961 until his purchase of 
stock from Cattano in 1962, after the last of the filings in 
this case, of the approximately 737,500 shares issued, out- 
standing and reserved for conversion of the preferred stock 
and warrants, appellant owned between 5,000 and 6,000 
shares—substantially less than one percent (4499-4500). 


21 Cattano is listed as president and a director in the amendment 
to the S-1 filed on March 21, 1962 (GX 44, Count 4) and in the 
annual report for 1961 filed on March 14, 1962 (GX 46, Count 5). 


12 The Government’s bare allegation of appellant’s stock owner- 
ship is also contradicted by the Government’s own exhibits—the 
Lancer filings referred to in Counts 3 and 4 (contained in GX 44) 
and Count 5 (GX 46), which set forth management’s stock owner- 
ship. These figures were never challenged by the Government. 
The filing of Sept. 15, 1961, referred to in Count 3, notes that, 
“No person owns or is known to the Company to own beneficially 
more than 10% of the Company’s Common Stock. All of the direc- 
tors and officers taken as a group [appellant was then an officer 
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Even after his July 1962 purchase of 37,000 shares from 
-Cattano his percentage was substantially less, because the 
acquisition by Mount Clemens provided for the issuance of 
another 1,500,000 shares. Indeed, appellant’s percentage 
became infinitesimal (4500). 


B. Lifetime Pools Equipment Corporation (“Lifetime”) 


There is no testimonial or documentary basis for the 
' Government’s challenge to the bona fides of the sale of 
' Lifetime by Tessler to Cherch. Appellant played no part 
in the transaction. Cherch, who had written pool installa- 
"tion manuals (DX 8-11), and “was brought in to try to 
_ solve this installation problem” (825), bought the stock 
' from Tessler, who executed GX 40 for Lancer (961, 963). 
Tessler and Stone (who died before trial) asked Cherch to 
buy the stock and told him he “was to be vice president of 
Lifetime Pools” (963). Cherch agreed to buy the stock 
because he thought he would make a profit. Indeed, Cherch 
thought the profit was imminent because Lifetime had a 
big and ready market (990-1), good prospects and a good 
future (1001). Right after Cherch bought the stock he had 
a domestic problem, and for that reason Cherch decided 
he was unable to continue with the Lifetime transaction 
(989). 


During the month Cherch had the contract to buy the 
stock Cattano ran Lifetime (992). Cattano, said Cherch, 


Nene ————— 
and director] own 23,100 shares of the Company’s Common Stock 
or approximately 5% of the total amount of such stock issued and 
outstanding” (page 27). 551,873 shares were then outstanding, 
with another 217,500 reserved (page 4). On March 21, 1962 
(Count 4) all officers and directors owned approximately 10.8% 
(p. 28) out of 795,286 shares outstanding, excluding the 217,500 
shares reserved (p. 4). Of this percentage, on March 14, 1962 
(Count 5) appellant owned none (GX 46). 
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knows the pool business and is respected in his field (990). 
When Cherch’s domestic problems prevented his acquisition 
of Lifetime, Cattano was a logical purchaser of his interest. 
Cherch himself testified that GX 41 was the agreement be- 
' tween Tessler and Lancer, himself and Cattano for the 
assignment of Cherch’s interest to Cattano (969-72). 


The Government’s only citation for its claim that appel- 
: lant participated therein, contrary to its own exhibits and 
i witness, is the thoroughly discredited Samuels who was 
shown to have previously sought Cattano’s job because 
Cattano was attempting “to build a reputation on the basis 
of trust and ethics” (1269-74), rather than looking for 
“loopholes” to break contracts as Samuels wanted and with 
' which Cattano disagreed (1275-7). The Government’s 
Brief at page 3 cites Samuels’ testimony at pp. 873-5, 
wherein he said on cross-examination that Cattano had 
' said (at a meeting in Cattano’s back yard after Samuels 
: had left Lancer (825-B), that Cattano had bought Lifetime 
from appellant and given appellant a note for the stock. 
Not only did this testimony conflict with the Government’s 
' documentary proof and its witness Cherch, it was also in- 
admissible hearsay. 


In an effort to overcome the Bruton vice, the Government 
cites Samuels during cross-examination by appellant’s 
' counsel, disingenuously ignoring the same testimony given 
over objection on Samuels’ direct examitlation, which re- 
quired the cross-examination the Government cites (825-C). 
At the apparent conclusion of Samuels’ testimony,” ap- 
pellant moved to strike Samuels’ recital of what he claimed 
Cattano had told him in Cattano’s back yard after Samuels 


13 He had to be re-called when the Government’s suppression 
of Section 3500 material was later discovered (ef. 887). 
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left Lancer, on the grounds that it was hearsay and was 
not in furtherance of the conspiracy alleged, but was no 
more than a passing statement to one who had nothing to 
do with the alleged conspiracy and, if anything, was in 
derogation of the alleged conspiracy (890-2). Appellant’s 
motion to strike was denied (894). 


The magnitude of the error (see Point III-E, infra) may 
be judged by the Government’s reliance upon it, as well as 
upon the equally inadmissible bankruptcy of Cattano (GX 
53), received over objection (1067), which the Government 
cites at page 3 of its brief“ along with Cattano’s income tax 
returns (GX 54 id.) which were never received in evidence 
according to the clerk’s records. See appellant’s objection 
to the Government’s offer of Cattano’s income tax returns 
for 1958 and 1959 (1068-72), and the Court’s holding the 
Government’s offer in abeyance, with an instruction to 
“mark the evidence until we get there”, and the Govern- 
ment’s agreement, “Fine” (1074). The minutes, in a paren- 
thetical remark of the reporter, erroneously state the ex- 
hibits were received in evidence (1074).”° 


Moreover, what Samuels said was untrue. The very 
Cattano notes, which Samuels claimed Cattano said were 
payable to appellant, were then and there secreted in the 
Government’s files. They did not emerge until the defense 
managed to extract them during its cross-examination of a 


™ Apart from relying on it in its brief, the Government read 
GX 53 to the jury (1106-7). 


5]t should be noted that the Government did not understand 
the Court to have admitted the returns of Cattano as evidence 
against appellant, for next day, when the Government read to 
the jury the various exhibits previously admitted, it did not men- 
tion Cattano’s income tax returns, although it read the bankruptcy 
papers. 
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Government witness weeks later (3355-9). There were 
three promissory notes,* found by the Government in 
Lancer’s files in Hendrix’s office (3357). The first of the 
notes is for $57,300, dated Aug. 29, 1959, due Nov. 30, 1959, 
and payable not to appellant but to Lancer. The next two 
are for $5,000 and $55,000, both dated Aug. 31, 1959, due 
Nov. 1, 1959 and Dee. 31, 1959, respectively, and payable 
not to appellant but to Lancer. These two substitute notes 
reflect additional interest due computations of $34.45 and 
$745.55, respectively, totalling $780 (DX 20; 3357-8). 


Contrary to the Government’s Brief at page 3, the obli- 
gation was paid in full, according to two Government wit- 
nesses—Hodges and Lewis (DX 20; 3359, 1469-72). The 
original note was for $57,300 (1471). Because Cattano 
needed an extension, a penalty was exacted by Lancer and 
Cattano had to pay several thousand dollars more (1471-2), 
increasing his debt to $60,000. Cattano paid this as follows: 
$40,780.00, representing $40,000 principal and $780 interest 
(supra) (1469). Lewis himself saw the check, and there was 
no doubt whatever that Lancer got the money (1469-70). 
Moreover, the payment was verified by several audits 
(1470). The remaining $20,000 was also paid; there was 
no doubt whatever that Lancer got the money; and the 
payment was verified by several independent audits 
(1470-1). 


In erroneously claiming that appellant dominated Life- 
time during Cattano’s ownership, the Government’s brief 
at page 4 cites some periods when Lifetime was a Lancer 
subsidiary, and hearsay (not in furtherance of the alleged 


16 The minutes incorrectly read “fifty” instead of “three”, and 
state “The note (sic) was marked Defendant’s Exhibit No. 20 for 
identification.” 
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‘eonspiracy) admitted over objection (1132-4). Moreover, 
the Government ignores the requirements of the Lancer- 
‘Lifetime contract of March 2, 1959, which is Exhibit 13 in 
the Lifetime Registration of June 30, 1960 or July 1, 1960 
‘(contained in GX 50, referred to on page II-3), incorpo- 
‘rated by reference in the Lancer filing of Sept. 15, 1961 
‘(included in GX 44, and referred to as Exhibit 13(m) 
on page II-5). That contract was read into the record 
(1113-17). 


It provided for Lifetime’s manufacture of pool shells 
' as a contractor for Lancer “in strict accordance with the 
specifications furnished by [Lancer]”. Lancer was “to 
furnish [Lifetime] with all required chemicals, resins, fiber- 
glass mats, fiberglass material, fiberglass cloth, and any and 
all other materials and supplies either used in the manu- 
~ facture of these pools or which are to become a component 

part thereof”. The contract further provided that “during 
' working hours [Lifetime] shall permit access to [tts] plant 
by any representative or agent of [Lancer] to inspect [Life- 
time’s] manufacture of these pools and [Lancer’s] prop- 
erty” at [Lifetime’s] plant”. Lifetime agreed “to follow 
and comply with any and all subsequent written directions 
and suggestions ... with respect to the actual manufacture 
of the pool” from Lancer (1113-14). 


This contract was executed by Cattano on behalf of 
Lifetime and Tessler on behalf of Lancer (1115), and was 
filed with the S.E.C. on July 1, 1960 (1116), nine years 
before the trial when appellant could point to it in order 
to explain: (a) why Cattano would be required to consult 
appellant or Tessler, or (b) the presence on Lifetime’s 


21 The raw materials and the completed pool shells (1114). 
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premises of a Lancer employee such as Samuels. Note 
particularly in the contract those portions the Government 
did not read to the jury until required to do so by the 
defense. For example: Lancer was to accept delivery of 
the completed pools at Lifetime’s premises. Lancer’s prop- 
erty was to be clearly marked and segregated at Lifetime’s 
premises. Lifetime was to furnish Lancer with detailed 
reports of all supplies, materials and property on hand 
and all pools in process and completed (1116-17). 


C. Continental Swimming Pool Corp. (“Continental” )¥ 


The Government’s brief erroneously states appellant and 
Tessler organized Continental and operated its business 
(page 4). GX 7, cited by the Government, Graham’s let- 
ter of November 25, 1959 to appellant, says nothing about 
Continental’s organization or operation, but correctly indi- 
cates that Lancer had considered acquiring the Edenton 
facility.” 


28 Erroneously called “Continental Swimming Pool Equipment 
Corporation” at page 4 of the Government’s brief. 


19 The Edenton facility was subsequently acquired by Continental 
on Dee. 14, 1959 (174). Appellant came to Edenton on Jan. 12, 
1960, since Edenton was actively soliciting Lancer (158). Appel- 
lant was shown the Holmes Building which was too small (158-9). 
20,000 square feet were required, whereas the Holmes Building had 
only 7,000 to 8,000 (160). Appellant was also shown the industrial 
park—which had no building (160-1)—and an airplane hangar 
that was available only on a six-month lease (161-4) and had no 
electric plant, sewer or water supply (166). The Government wit- 
ness Atkinson, who thought appellant was in Edenton on Jan. 12, 
1960 to acquire the Edenton facility, was clearly shown to have 
been in error concerning these events more than seven years earlier, 
for he did not know or remember that it had been sold to Con- 
tinental on Dec. 14, 1959—one month earlier (169-172)—and 
finally admitted there was no doubt that appellant, on his one and 
only visit, did not come to buy the Edenton facility but to see 
whether Lancer could operate a plant in Edenton (172-3). 
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Neither do the other Government references (to tran- 
seript pp. 174, 948) support its brief. The transcript at 
p. 174 shows Continental acquired Edenton, and the Gov- 
ernment witness Atkinson whose testimony the Government 
cites knew nothing about Continental and didn’t handle the 
transaction (174-5). It was negotiated by one Kramer (174) 
who died three years before the trial (293). Although 
Atkinson (who said he knew nothing about it, supra) also 
thought Graham “handled” the transaction (170-1), Graham 
himself testified that Atkinson (who knew nothing) knew 
more about the business (273-4), that Kramer as chief 
executive of the seller was familiar with its business af- 
fairs, was familiar with the transaction, and executed the 
pill of sale (278), and that he (Graham) acted only as an 
attorney (278). 


The final Government record reference is to page 948, 


| which says nothing about the formation or operation of 
Continental, but only that one piece of its mail was for- 
warded to 22 Jericho Turnpike in Mineola on Oct. 3, 1960 
(DX 7). That was where Continental’s owner, William 
Dallago, had his business (3808-9, 3721-7, 3767, 5021-7, 
5036-8). 


The only and uncontroverted proof” concerning Con- 
tinental’s formation and operation came from three wit- 
nesses. It showed it to be the creation and exclusive busi- 
ness of appellant’s brother, Walliam Dallago (3700-12, 
3715-16, 3730-2, 3807-9, 3811-12, 3831-3, 3843-4, 3909-10; 
DX 6; 940-1), who committed suicide in May 1961—six 


20 Additional proof was denied appellant by reason of the Gov- 
ernment’s unexplained delay (DX 19). Levy did not say he deliv- 
ered the minute book and seal to appellant (Gov. Br. p. 14). He 
had no independent recollection (910, 915) and didn’t know 
0-41). appellant received the material or signed the receipt 
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years before the trial (3716-17). See also the documentary 
proof. DX 24 (3913-14) showed William Dallago went into 
the swimming pool business as early as October 1959. This 
document was filed, ante litem motam, on Oct. 19, 1959 
with the Department of State of the State of New York. 
See also GX 110, which mentions William Dallago as presi- 
dent of Continental. 


As for Continental’s business and assets, which the Gov- 
ernment deprecates, appellant refers to the distribution of 
its assets by William Dallago (3716) and to Point X of 
his main brief (items 4, 6 and 10 at pp. 60-2) which shows 
the prejudice to appellant caused by the Government’s 
unexplained delay, and to the Government’s failure to call 
Continental’s Edenton landlord, Mr. Holmes, as a witness 
after bringing him to Court—only to send him home to 
North Carolina without telling the defense (cf. 5240-1). 


D. Senate Realty Corporation (“Senate”) and Flintridge 
Fiberglass and Electronics Corporation (“Flintridge”) 


According to a Government witness re-called by the de- 
fense, Senate acquired Flintridge on behalf of William Dal- 
lago (3712-15). Indeed, that name was known to the Cali- 
fornia attorney who handled the transaction. He had 
heard William Dallago’s name before the trial (565). Con- 
trary to the Government’s brief at page 5, Flintridge’s 
assets were considerably more than “a boat mold and some 
office equipment and fixtures worth approximately $1,500”. 
Its exhibit references are not to the Flintridge assets. The 
Flintridge assets are enumerated in a schedule annexed to 
GX 29 executed by Lindsey, owner of Flintridge, which 
reflects payment of $2,700 for the assets, which were ap- 
praised at $31,441.37, and in GX 30 which lists additional 
assets of $7,841.05—about $40,000. Of course, Lindsey him- 
self would have been the best witness as to the value of 
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these assets. However, Lindsey, who had been subpoenaed 
by the Government, spent three days in Washington wait- 
ing to testify and then was sent away by the Government 
who did not inform the defense (373-5, 566). Included 
among the assets were boat and trailer molds, acquired by 
Lancer shortly after its contract of Nov. 17, 1959 for a 
joint venture with a Canadian group in pools, boats and 
trailers (See Exhibit 13(e) to the Lancer Preferred Regis- 
tration of Nov. 27, 1959 in GX 48). These assets, subse- 
quently acquired by Lancer, were included in the $94,000 
‘ audit of Brown (See Point IX of appellant’s main brief). 


Il. The Challenged Transactions 


By way of introduction the Government’s brief (p. 5) 
cites a few pages of miscellaneous testimony in a vain 
attempt to support its sweeping allegation that the facilities 
and production of some of the companies were insufficient 
to account for the transactions recorded on their books. 
This claim is at war with the testimony of the Government's 
own witnesses; and there was even a failure of proof by 
the Government of its theory, that of a negative “net 
worth” case. Among its most mysterious references is the 
one to C.P.A. Liebler (called “Lieber”), whose firm issued 
an unqualified certified statement for Lancer. The Govern- 
ment’s version of his testimony (Gov. Br. p. 19) is no- 
where to be found in the record. The Government’s other 
record references will be answered under the applicable 
headings below. 


A. Lancer and Continental 


The Government argues that Continental’s transactions 
with Lancer did not oceur because the seller’s lawyer, who 
had handled the sale of a plant and equipment (later 
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moved) in Edenton to Continental did not see that partic- 
ular plant in operation (263-4). This in no way negatives 
Continental’s facilities or production elsewhere; nor does 
it negative the acquisition from other sources of pools or 
molds sold by Continental; nor does it negative the receipt 
elsewhere than at Edenton of pools or molds purchased by 
Continental. See also, I. C, supra. 


The Government attempted to negative the Lancer- 
Continental transactions by showing only that Continental 
did not operate in Edenton." Contrary to the Government’s 
claim at pp. 16-17, there was no testimony of production 
or sales personnel or indeed of any employee of Continental. 
It never negatived Continental’s operations elsewhere, as 
its burden of proof required. Post Office records which 
could have shown Continental’s removal from Edenton 
were destroyed by the Government before trial (see appel- 
lant’s main brief, p. 61). The complete file of Lancer- 
Continental records reflecting the transactions challenged 
by the Government disappeared with one Wood, a person 
hostile to Lancer, and employed by an insurance company 
(2014-17) who died before trial (see appellant’s main brief, 
p. 60). 


The Government also argues, incorrectly, that since 
Continental’s $26,000 profit on its transactions with Lancer 
went to Tessler and Senate, the transactions themselves 
were a sham. Not only is the allegation incorrect, but the 
argument is a non sequitur. The Government’s record 
references fail to support its claim that Continental’s 
$26,000 profit was transferred to Tessler and Senate. They 
show that eight months after Continental realized this 


21 It subpoenaed but then strangely excused Continental’s Eden- 
ton landlord. Why? 
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profit its bank account was closed. At that subsequent time 
Tessler received $10,000 and the unspecified balance of the 
account [perhaps $16,000] went to Senate—-which had pre- 
viously advanced Continental $11,500 (3158) and $5,000 
(3160). This advance was made for William Dallago who 
had $20,000 of his money put into Senate, which was used 
for his Continental investment (3700-5). 


Finally, the Government protests that the transactions 
‘must have been a sham—notwithstanding the many defense 
witnesses to the contrary—because Lancer received molds 
‘and equipment from Continental in payment.” However, 
the defense was able to show, through a Government wit- 
‘ness (Dragan), the actual existence of some of the molds 
‘acquired by Lancer from Continental (DX 17; 2012-37). 

DX 17 alone accounts for Lancer’s receipt from Continental 

| of one complete set of molds and one complete set of proto- 

' types worth $29,000. There was also a list of other molds 

and prototypes this same witness received from a consult- 

_ ing engineer, Merritt, employed by an insurance company 

_ (2013-17). This crucial list was lost by the Government 
witness during the years this case languished in the Govern- 
' ment’s files (2018-19). According to Dragan, “It would 
| appear that no question exists relative to the physical 
"presence of the molds and prototypes claimed at Coushatta” 
(DX 17), and he was “satisfied that the books reflect these 

| transactions [with Continental] properly” (2023-4).* 


22 The Government ignores the many pools repurchased by Lancer 
in August 1960 from Continental, after Lancer’s Coushatta plant 
burned down on July 6, 1960 (DX 17; GX 114; 2010). 


23 Only $29,000 worth of molds from Continental is accounted for 
by DX 17 because they were among the molds destroyed in the fire 
at Lancer’s Coushatta plant. Molds at other locations or not in- 
cluded in the Coushatta loss would of course not appear on DX 17, 
an insurance loss audit. 
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Dragan’s testimony and DX 17, offered through this same 
Government witness, conclusively show the extensive molds 
and other pool-producing equipment (worth over $250,000) 
and the vast productive potential of the Coushatta plant. 
The Weeks testimony (396) on which the Government relies 
(Gov. Br. p. 5) covered only four months prior to his dis- 
charge and was conclusively contradicted by the careful 
audit and report of Dragan, whose interest was adverse 
to Lancer. 


The Government abjectly failed to establish the negative 
it undertook to prove beyond a reasonable doubt. Indeed, 
its own witness conclusively established the bona fides of 
many of the Lancer-Continental transactions, and the 
balance could not be proven by the defense—which of 
course had no such burden—only because Government wit- 
nesses testified to the loss of vital documents during the 
many years of unexplained delay by the Government in 
instituting this prosecution. 


B. Lancer and Lifetime 


The Government Brief at pp. 6-7 claims it proved the 
Lancer-Lifetime transactions never occurred. This bald 
claim is unsupported by its record references and is belied 
by the testimony of the Government’s own witnesses. 


The Government’s claim is based on its assertion that it 
uncovered no independent documentation of the trans- 
actions (p. 7). Even if true, this is insufficient as a matter 
of law. Moreover, it is demonstrably untrue, as is its state- 
ment that Lancer received no money from Lifetime and 
that “the whole amount was offset”. Page 4 of GX 117 
shows the actual payment of $224,275. To support its claim 
of “no independent documentation”, the Government cites 
GX 105, 106 and 107. GX 106 and 107 (of no significance) 
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were not in evidence (3021-4). GX 105% says, “All sub- 
stantial purchases and sales from Lifetime and other whole- 
sale accounts will have to be substantiated by bills of lading 
or other evidence of receipt or shipment.” It does not say 
that no substantiation exists. Indeed, independent substan- 
tiation was uncovered at trial through Government witness 
Dragan and his own report, DX 17, which also established 
value from “an independent certified appraiser or en- 
gineer”, as GX 105 requested. 


DX 17 (at p. 1) refers to the receipt of “a list of eleven 
(11) lots from Mr. Paul G. Merritt, Consulting Engineer... 
in the above plant ... and checked by us”. This erucial list 
was lost by the Government witness during the many years 
this case languished in the Government’s files (2018-19). 
Dragan concluded that, “It would appear that no question 
exists relative to the physical presence of the molds and 
prototypes claimed at Coushatta.” GX 76 or 77, both of 
which the Government disputes, covers exactly eleven lots 
of molds and prototypes. Moreover, DX 17 (at p. 3) also 
accounts for the $145,000 worth of transactions which are 
the subject of GX 79 and 80. As DX 17 concluded, 
“physically they appear to be there” (p. 2). 


With respect to the 186 pools (GX 76 or 77),** inde- 
pendent documentation is attached to the very exhibit—3 


24 GX 105 is a carbon copy of a letter addressed to appellant. It 
was not received by him. It purported to answer a letter from 
appellant which appellant denied sending. The Government failed 
to produce that letter, which its witness said was missing. Nor was 
a copy available, although its own witness testified that the Gov- 
ernment had gone through his files and copied everything it wanted 
(3016-18, 3024-7). 


25 Tt is unclear from the record which exhibit relates to the molds 
and prototypes and which relates to the 186 pools. 


26 See note 25, supra. 
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memoranda from Frank Cuneo (who died before trial) to 
Alfred Lewis, enumerating exactly 186 pools, as follows: 
March 1, 1960—S81 pools, March 2, 1960—60 pools, and 
March 7, 1960—45 pools. 


The Government also cites GX $2, apparently attacking 
sub silentio Lifetime’s sale of molds to Lancer on Oct. 20, 
1960. The Government ignores the fact that 25 days later, 
on Nov. 14, 1960, these very molds were resold by Lancer 
to the Board of Supervisors, Prentiss County, Booneville, 
Miss. (DX 16), pursuant to a prior agreement on Jan. 11, 
1960 whereby the town of Booneville agreed to erect and 
equip, through a $265,000 bond issue, a 30,000 square foot 
building and lease it and the equipment to Lancer for 20 
years, with renewal options (See GX 44, filing of April 28, 
1961 at p. 12 and p. II-5, item 13(j), the contract reference 
which incorporates by reference (in note 1 on p. II-5) the 
contract as originally filed in Reg. No. 2-15868, the Lancer 
preferred stock registration, contained in GX 48; ef. 1578-9, 
1601-2). 


Although Lancer charged Booneville only $100,000 for 
$256,000 worth of molds, it received additional value of 
more than $156,000 by getting a new, fully equipped plant 
on a long lease. One of the very witnesses (Guizar) whose 
testimony the Government cites to disprove the Lancer- 
Lifetime transactions said he delivered the molds to Boone- 
ville (which is incorrectly transcribed as Bloomville) 
(1223). Another Government witness (Lewis) also re- 
membered a transaction of about $300,000 for the Boone- 
ville plant (1482). $100,000 of the $267,356.14 purchase 
price was for the molds and the balance for other unspeci- 
fied accounts (apparently to be taken as rental credits) 
(1605). Booneville actually paid the $100,000 (1607, 1617) 
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and the Lancer financials reflecting this payment were 
audited (1623). The Government finally conceded Boone- 
ville had paid for the molds, and, when asked if he con- 
tended the molds had not arrived in Booneville, the 
prosecutor said: “JT honestly don’t know”—twice! (1624). 


The Government also refers to various other exhibits, 
without claiming to have disproved the transactions 
involved. Its contention appears to be that Lifetime and 
Lancer were “not engaged in any significant pool produc- 
tion during this time period”. On the contrary, pool 
production prior to these transactions was so large, accord- 
ing to the Government’s witnesses, that the disputed trans- 
actions represent but a small part of total production. 


For the fiscal year ended Feb. 29, 1960, during the period 
‘of some of the questioned transactions and shortly before 
the others, Lancer purchased and paid for $976,710.48 
worth of raw materials for its products. These figures 
‘were audited (3039-40). Not only were material costs 
checked, labor costs were also audited (1612-13). According 
to a Government witness, the raw materials purchased and 
the total labor employed by Lancer were “more than enough 
to account for the pool sales in question . . - and mold sales 
too” (1485). What does the Government think Lancer was 
manufacturing with one million dollars worth of raw 
materials? 


As for Lifetime, it was elicited from a Government 
employee that in a representative quarter (ending Sept. 30, 
1960) Lifetime employed 78 people who collected total 
' wages of $56,000 (3296-8). How can the Government say 
Lancer met Lifetime’s payroll? (Gov. Br. p. 15). While 
' the Government investigator argued there was no showing 
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that the 78 Lifetime employees in Renovo, Pennsylvania 
worked full time for three months, a few simple computa- 
tions prove it to be so. If we assume an hourly wage of 
$1.50°7 for a small Pennsylvania town in 1960, we get a 
weekly salary of $60 for a 40-hour week, or about $240 per 
month, or $720 per quarter. $720 multiplied by 78 (em- 
ployees) equal $56,160. 


Moreover, the same Government investigator noted 
Lancer paid pool freight charges of $47,186.77 for the 
period March 1 to June 30, 1960—the only period he checked 
(3298-3300). What was being shipped for almost $50,000 
in six months? We know from the testimony of a Govern- 
ment witness employed at Lifetime’s Renovo plant that 
Lancer trucked so many pools up from its Coushatta plant 
that “we had them around in the front of the building, on 
the side, and in the back” (1217). 


Lest there be any doubt of actual pool production, we 
have only to look to the testimony of Government witnesses 
Guizar, O’Brien and McGuire. These are the only 3 Life- 
time employees out of 78 on whom the Government relied 
to negative the aforementioned Lifetime-Lancer trans- 
actions, arguing that if 3 out of 78 employees were unaware 
of the transactions, they never happened.” 


Lifetime’s plant comprised 36,271 sq. ft. (DX 12; 1205). - 
According to Guizar, when Lifetime was in full production 
in its busy season—April through August or so (1220)— 
it employed two and even three eight-hour shifts (1212, 
1225) and produced 25 pools weekly in 1959 (1223). In 


27 $1.25 is probably closer to the mark. 


28 Quizar was in the Army in August of 1960, after which he 
drove a truck and was continually absent from Renovo. Therefore 
Guizar was unable to say what was shipped (1215-17). 
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1960 there was more production than 25 pools weekly 
'(1223-4). Even with this heavy production, often the truck 
drivers would be waiting to get the pool sections off the 
molds so they could load up and go (1220). A great many 
trucks were moving in and out, and there was a great deal 
of pressure to move the pools out as soon as they were 
completed (1226). 


Like Guizar (note 28, supra), McGuire too was away 
from Lifetime for a substantial part of the time during 
which the Government relies on him to negative Lifetime- 
Lancer transactions. He held two jobs from the summer 
of 1959 until late summer of 1960, and during the summer 
and fall there were two and three shifts. Accordingly, 
having been absent from Lifetime for a considerable part 
of its working day, McGuire was unable to say what went 
in or out of Lifetime’s plant during this crucial period of 
over one year, because, as he said, “I wasn’t there” (1250-1). 


Yet even McGuire testified to the presence of Lancer 
trucks (1249) and to the use of leased trucks as well—the 
Rider trucks and other trucks of Ransdorf (1250; see also 
1488). These trucks were used to ship the 30 pools produced 
each week during McGuire’s employment—from the end 
| of May 1959 (1233) until late summer of 1960 (1238)—by 
Lifetime’s 75 employees (1251). McGuire accounted for 
about 2,000 pools at Renovo alone. 


O’Brien testified that when two shifts were in operation 
Lifetime produced 40 pools weekly. This was its produc- 
tion during the peak season running from May through 
October—6 months—in both 1959 and 1960 (1318). This 
accounted for 1,040 pools produced only at Renovo during 
the peak season alone. 
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Indeed O’Brien’s testimony also established Lifetime’s 
production of 100 to 200 fall-out shelters (1318-19),”° about 
' 50 of which were shipped to the Los Angeles area (1207-8) 
' and another 35 to Texas (1319-20) prior to Lifetime’s sale 
of shelter molds to Lancer (GX 83). How then can the 
Government question the existence of the shelter molds in 
GX 832 What was used to make the 100 to 200 shelters 
if not these very molds? And surely the Government does 
not dispute Lancer’s entry into the fall-out shelter busi- 
ness.2° A Government witness testified to Lancer’s large 
shelter inventory in Mineola, where models were set up and 
sizable quantities were sold. Indeed, there was press and 
television coverage (1523-4). 


In the face of this testimony from its own witnesses,” 
how can the Government claim it successfully negatived 
the production of a few hundred pools? 


C. Lancer and Flintridge 


The Government details in GX 115 the sale by Lancer 
to Flintridge of 172 pools from October 2, 1959 to February 
10, 1960 and questions Lancer’s ability to sell that number 
(Gov. Br. pp. 7-8). Surely the Government cannot contend 
that Lancer did not have the 172 pools. On August 31, 
1959 alone Lancer bought 277 pools from Lifetime 
(GX 117). Nevertheless, in an obvious non sequitur (p. 8), 
the Government attempts to negative Lancer’s ability to 
sell 172 pools by deprecating (incorrectly) production at 


2° See also McGuire at p. 1238. 


30 See DX 21 and 21 referred to in Point II of Appellant’s origi- 
nal brief. 


31 After O’Brien’s testimony the Court inquired with respect to 
the Renovo witnesses: “Since when do you start calling defense 
witnesses?” (1321). . 
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one Lancer plant, North Hollywood. What about the vast 
production for Lancer at Lifetime’s Renovo plant (II, B, 
supra)? What about Lancer’s production at its Coushatta 
plant (1217, 1630, DX 17)? What about Lancer’s produc- 
tion at its Miami plant (where it had 15 mold sections 
(995-6)) during the summer of 1959—38 to 40 pools per 
week (1488-9). Appellant is at a loss to fathom the Govern- 
ment’s argument, since Morton and Williams, the very 
witnesses on whom the Government relies to restrict pool 
availability on the West Coast, testified that pools arrived 
from Renovo and Coushatta (637-8, 685). 


As for Lancer’s Western Division, from which the 172 
pools need not have come, supra, the Government miscon- 
strues GX 37 at page 606. It does not state that only 97 
pools were sold; it records, not bulk sales of pools, but the 
individual retail sales of pools “installed in the Western 
Division” (606). Moreover, the Government errs in claim- 
ing that pool production terminated in the Fall of 1959° 
and that only 24 pools were produced during 1960 in North 
Hollywood; there were many more. Finally, production 
in the Spring of 1960—which is the period to which the 
production of 24 pools was related by the Government 
witness (Williams), whose testimony the Government 
cites—does not mean Lancer did not have 172 pools between 
October 2, 1959 and February 10, 1960. 


Twenty-four pools was Williams’ “estimate” on direct 
examination (669). Cross-examination saw 1960 production 
increase, based on his own incomplete record alone (DX 5; 
670-3). From April 1 to May 13, 1960, 37 pools were 
produced (676-B). Thus, we have 37 pools produced, ex- 


32 The witness who so testified left North Hollywood in August 
1959 (396). 
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cluding January through March. In June or July 1959 the 
' plant employed 30 to 75 people, working two shifts (618-19). 
Production began before June 13, 1959 and continued into 
May 1960 (619-21). How can the Government contend 
that even North Hollywood alone could not have 172 pools 
prior to February 19602 


Contrary to the Government’s claim at pp. 16-17, there 
' was no testimony of production or sales personnel or 
indeed of any employee of Flintridge. 


Ill. The Acquisitions and Filings 


Contrary to the Government’s contentions at p. 8, appel- 
lant did not cause Lancer to make the corporate acquisi- 
tions. He participated in some discussions and executed 
some documents as secretary™ on Lancer’s behalf—but 
only in connection with two of the acquisitions. The record 
references do not support the Government’s claims. Con- 
trary to Gov. Br. p. 21, in its various contracts for cor- 
porate acquisitions, Lancer did not “assure registration”. 
Lancer made no representations as to its financial condi- 
tion (4496-7), nor was appellant personally required to 
file a registration statement (4497). Accordingly, there is 
no basis for the Government’s claim that appellant was 
personally required to file a registration statement, let 
alone one which included the existing Lancer financials. 


33 Appellant was an officer and director until January 1961, when 
illness forced his departure. On his return in July 1961 he became 
Chairman of the Board. Appellant served as an officer and director 
at the very time Livingston claims he was using Tessler and Cat- 
tano as “fronts” because he wanted to serve in an unofficial capac- 
ity (Gov. Br. p. 14). 
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POINT I 


Invective, hyperbole, documents not in evidence, and 
'yepetition of allegations unsupported by the record do 
not constitute a prima facie case. 


The Government had to prove: (1) that material trans- 
actions reflected in the Lancer financials were a sham; 
‘and (2) that appellant wilfully and knowingly caused the 
filings which contained those financials, knowing them to be 
false. It failed to prove either. 


To prove step one the Government undertook a nega- 

' tive net worth case. True it is that appellant in his origi- 
- nal brief did not “contest the Government’s proof” (Gov. 
Br. p. 8), but only because there was nothing to contest. 
That was the whole point of his argument concerning the 


legal insufficiency of the Government’s lengthy case. 


The Government’s brief serves only to reinforce appel- 
lant’s claim of insufficiency. One by one he has taken the 
Government’s record references in its Counterstatement 
and, through the Government’s own witness, has shown 
(though the burden was not his): that the specific trans- 
actions said by the Government to be a sham in fact oc- 
curred; that Lancer had the raw materials and labor force 
to effect the questioned production; and that the Govern- 
ment had in no way negatived the possibility of these 
transactions it undertook to disprove. The constant repeti- 
tion of its erroneous allegations, whether with or without 
the disputed record references, the attempts to show cor- 
porate control or self-dealing by appellant, and the use 
of invective and hyperbole (“fronts”, “mastermind”) serve 
only to conceal the utter failure of proof that specific 
material transactions were a sham. 
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The Government having failed to take step one, appel- 
lant will deal only briefly with step two. The Government 
utterly failed to connect appellant with any of the filings 
or to show he wilfully and knowingly caused false filings 
to be made. It made no attempt to answer Barg’s uncon- 
troverted testimony, recognized at trial by the Government 
as true, that appellant had nothing to do with them (Ap- 
pellant’s original brief, pp. 4-11). It can point only to the 
alleged signature of appellant on the March 21, 1962 
“post-effective Amendment No. 1” (Count 4). Appellant 
denied signing it, and the Government offered no proof 
of its authenticity to overcome appellant’s proper objec- 
tion to its admissibility. Barg, whose testimony was ac- 
cepted as true by the Government, testified unequivocally 
that appellant never even saw the document (Appellant’s 
original brief, pp. 9, 21-2). 


The Government does not successfully take step two by 
showing appellant “was the primary negotiator” in Lan- 
cer’s acquisitions (Gov. Br. p. 20). Moreover, even that 
is incorrect. It cites appellant’s testimony, which does not 
so state, and it relies primarily on GX 143, which was not 
in evidence (4472-3). Moreover, even its claim of “tout- 
ing” Lancer’s earnings is incorrect. GX 129 relates to 
an audited six-month report for the period ending August 
1959, whose accuracy was never questioned (4263-5). The 
Government made no attempt to show any transaction 
within that period was a “sham”. 


Finally, there is not a scintilla of evidence that appel- 
lant was “one of the primary forces” that committed 
Lancer to the questioned filings or that he was under 
pressure from the selling stockholders to accomplish the 
registration. Contrary to the Government’s brief at 
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pp. 21-2, GX 132 does not show appellant acknowledged he 
participated in filing the registration statement. Never 
once did appellant use the word “I”. Indeed, the Govern- 
ment’s repeated underscoring of the first person plural 
(“‘we”, “our”) emphasizes that the references were to 
Lancer (see 4301-7). 


The Government’s attempt to misconstrue DX 35 (Gov. 
Br. pp. 22-3) is startling. Appellant did not inform 
Lancer’s stockholders of the errors in the registration 
statement because it went only to the S.E.C. who were to 
be informed of the errors immediately upon the corrected 
filing. DX 35 fairly shrieked appellant’s disapproval of 
the registration, which he had not previously seen (4504-5), 
exhorted Barg to correct the errors, and added: 


“and for heavens sake, regardless of how busy 
Lam, let’s make sure we sit down together and provide 
ample time for a close reading [of the amendment 
correcting the errors] before we file it.” * 


The Government finds this “reprehensible” and argues 
that, “From such reckless disregard alone, the jury was 
entitled to draw an inference of Dallago’s criminal intent 
in this case” (pp. 22-3). It is this very theory of the Govern- 
ment that mandates reversal of the conviction and dis- 
missal of the indictment. 


Following this barren argument the Government con- 
firms the complete sterility of its case when for three pages 
(pp. 23-5) it sets forth its ultimate reliance on three docu- 
ments—GX 130, 131 and 143—which were not in evidence 
(4285-6, 4297-8, 4472-3). Need appellant say more? 


%* Barg testified that he failed to do so and again filed without 
consulting appellant or showing him the document (Appellant’s 
original brief, p. 9). 
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The Government cites six cases at page 11 as authority 
' for the proposition that conspiracies are difficult to prove. 
It cites five cases at page 12 to support its claim that the 
evidence against appellant was sufficient. Not one of these 
eleven cases has the remotest applicability to this appeal. 
No Government witness connected appellant with any of 
the filings which are the subject of this case. There was no 
material Government evidence on this subject to view in 
a light most favorable to the Government; and, with respect 
to Lancer’s business, appellant relies solely on the Govern- 
ment’s own witnesses. 


The four cases cited by the Government at note 14 on 
page 23 are also inapposite. Appellant specifically called 
many errors to Barg’s attention and exhorted him to con- 
sult with appellant prior to submission of the next proof 
to the S.E.C., in order to correct the misstatements. 


In citing ten cases and the aiding and abetting section 
at pages 25-6, the Government again ignores its failure of 
proof that appellant “caused” the allegedly false filings. 
In the absence of proof, of what significance are string 
citations to Hornbook law on causation and circumstantial 
evidence? Nor do the Government’s six cases at page 27 
support its argument that appellant is criminally liable 
under the civil doctrine of respondeat superior in the ab- 
sence of proof. 


Contrary to the Government’s peroration at p. 27, ap- 
pellant did not promote the venture charged, nor did he 
have any stake in it (let alone a substantial stake), nor 
did he act in concert with anyone for the unlawful purpose 
charged in the indictment. The Government here points 
up the prejudicial omissions in the Court’s charge to the 
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‘jury. It was precisely this issue which appellant requested 
‘the Court to put to the jury, and the Court refused 
' (Appellant’s original brief, Point V, pp. 26-9; infra, Point 
V). 


POINT I 


The prosecutor’s mid-trial press conference requires 
the invocation of a prophylactic rule of dismissal. 


Contrary to the Government’s claim, the press releases 

' were not innocuous. Indeed, the captions were “large and 

suggestive”. DX 21 erroneously anticipated the defense, 

and DX 22 had a prominent photograph of appellant. The 

articles did far more than paraphrase the indictment. Had 

the Court granted the hearing into the prosecutor’s obvi- 

’ ous misconduct and called the newspapermen as witnesses, 

as appellant requested at trial immediately upon discover- 

' ing this egregious misconduct, appellant might well have 

| made the showing of greater prejudice upon which the 

Government insists. Indeed, appellant stated he would 
seek to show the extent of the articles’ dissemination. 


The Government commends the Court for not polling the 
jury, for to do so might “incite their curiosity and would 
encourage them to look for articles about the case in the 
press” (Gov. Br. p. 32). This may well be a considera- 
tion, were the Government not responsible, although it has 
been held that when a prejudicial newspaper article is 
published during the course of trial, the Court has an inde- 
pendent duty to poll the jury. Mares v. United States, 
383 F.2d 805 (10th Cir. 1967). However, where the Gov- 
ernment is responsible, neither the Court nor the defen- 
dant should be impaled on the horns of this dilemma. 
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Of the approximately thirteen cases relied on by the Gov- 
ernment at pages 30-1 on the subject of adverse publicity, 
only one case is in point, and it supports appellant. United 
States v. Milanovich, 303 F.2d 626 (4th Cir. 1962) is the 
only case cited by the Government where the prejudicial 
publicity was engendered by the prosecutor and the defen- 
dant argued for a prophylactic rule. Milanovich was af- 
firmed, not because the Court rejected the contention that 
prosecutor-engendered publicity during trial requires dis- 
missal or reversal, but because: (1) the prejudicial pub- 
licity preceded the trial; (2) defendant did not raise the 
issue at trial or request a hearing, but argued three months 
later that she need show nothing further; and (3) on the 
voir dire the prospective jurors were queried, and none 
of the actual jurors had heard the offending broadcasts, 
all those who had been exposed to them having been ex- 
cused for cause, and defendant having exercised only two of 
her ten peremptory challenges; and (4) the Court offered 
to grant a continuance or a change of venue. 


The Court noted at p. 629: 


“When discovery of such events [prosecutorial im- 
plication in the dissemination of incompetent or im- 
proper information] is made after the jury is sworn, 
then a new trial is mandatory unless the Government 
can affirmatively show that the jurors could not have 
been affected by it [citing cases]. In the latter in- 
stance the burden is not upon the defendant to estab- 
lish that he was prejudiced by it.” 


In now seeking dismissal of the indictment rather than 
mere reversal, appellant seeks to extend Milanovich and 
urges this Court to adopt the only rule which will guarantee 
due process in this situation. If dismissal is not the im- 
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' mediate answer to a mid-trial press conference by the prose- 

cutor, then the prosecutor may abort the trial at his de- 
' sign or whim at any stage by the dissemination of preju- 

dicial publicity, thereby putting a defendant to the continued 
i and added anguish, expense and opprobrium of a re-trial. 
The Government may not, by its affirmative misconduct, 
force a defendant to elect between proceeding with an un- 
fair trial or commencing a new one. 


POINT II 


The numerous trial errors mandate reversal. 


A. Past recollection recorded. 


The Government erroneously introduced GX 45 as a 
past recollection recorded in an effort to deprecate pool 
sales in New York. 


A document is admissible as a past recollection recorded 
only if the witness is able, through his own first hand knowl- 
edge, to swear that its contents are true. The witness must 
testify that he personally knew the entries to have been 
true at the time he made them. This requirement is not 
satisfied when—as with Simon and GX 45—the witness 
testifies that his memorandum accurately states what an- 
other told him. In this connection it should be noted that 
one of Simon’s informants—Baer—had been subpoenaed 
to Washington by the Government, who did not call him as 
a witness. Baer’s executed subpoena is part of the record. 


Goings v. United States, 377 F.2d 753 (8th Cir. 1967) and 
United States v. Secor, 280 F. Supp. 345 (S.D. N.Y. 1966) 
enunciate the rule as stated by appellant, not by the Gov- 
ernment. See also, McCormick, Evidence, pp. 590-3. 
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B. A lay witness may not testify to his “understanding” 
of a crucial fact. 

Steelman erroneously testified over objection that it was 
his “opinion”, “assumption”, and, “understanding” that ap- 
pellant was in charge of Lancer (see supra, pp. 8-12; Ap- 
pellant’s main brief, Point III-B). The Government’s cases 
do not condone this error. In Nichols v. United States, 48 
F.2d 45 (5th Cir. 1931) the witness testified that the de- 
fendant seemed nervous. The Fifth Cireuit said that, 
“where the impression giving rise to the conclusion cannot 
be given to the jury”, the witness may testify to his im- 
pression “in connection with the best details of his observa- 
tions” (p. 49). In Stone v. United States, 385 F.2d 713 
(9th Cir. 1967), the testimonial “shorthand” was merely 
a reference to a “stolen” car. 


Steelman’s testimony did not involve a “shorthand de- 
scription”, nor did he furnish the “best details of his ob- 
servations”. He repeatedly testified to his opinion, assump- 
tion and understanding, instead of to the underlying facts 
he claimed to have observed. 


Citing United States v. Petrone, 185 F.2d 334, 336 (2d 
Cir. 1950), where the Court restricted the relaxation of 
the general rule against such testimony to situations other- 
wise incapable of reasonable expression, e.g., a witness’ 
impression of the state of another’s mind, the Court in 
United States v. Schneiderman, 106 F. Supp. 892 (S.D. 
Cal. 1962), on which the Government relies, said: 


“The general rule is that if the facts underlying a 
conclusion may be easily stated and as stated will ac- 
eurately reproduce to the jury what the witness has 
observed, then the conclusions should not be allowed. 
If, however, such a practice has the effect of only 
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tongue-tieing the witness or of making it impossible 
for the witness to convey to the jury what he has ob- 
served, then statement of a conclusion should be al- 
lowed.” 


In the light of the Government’s cases, Steelman’s 
highly prejudicial “onderstanding”, “opinions”, “assump- 
tions”, “impressions” and conclusions, upon which much 
of the Government’s argument is based, mandate reversal. 


C. Absent proof of authenticity, the documents 
purporting to be signed by appellant and 
denied by him should have been excluded. 

Appellant objected to the admissibility of his purported 
signature on GX 39 (922) and the March 21, 1962 filing 
(GX 44). He denied their authenticity under oath at trial 
(e.g. 4506); and Barg, whose testimony the Government 
said was true, testified that appellant had not even seen 
the March 21, 1962 filing before Barg had it sent to the 
S.E.C. (Appellant’s original brief, pp. 9-10). 


In view of this testimony, it was error for the prose- 
eutor to express his opinion in summation that the signa- 
ture was genuine and to invite the jury’s speculation in the 
Government’s favor. In the light of present-day scientific 
knowledge and of the Government’s failure to call a hand- 
writing expert, the outdated Stokes v. United States, 157 
U.S. 187 (1895) and the more recent cases which rely on 
such relatively ancient lore should not be followed. 


Reining v. United States, 167 F.2d 362 (5th Cir. 1948) 
involved no apparent reason to simulate defendant’s signa- 
ture, and he offered no witness or circumstance to show 
another explanation, and three similar documents were also 
in evidence. In our case appellant signed none of the 
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other filings; appellant testified he was away at the time 
| of filing; and Barg testified that because of time pressure 
he filed the document without showing it to appellant. Obvi- 
' ously someone at Lancer felt it necessary to simulate ap- 
pellant’s signature. 


Robinson, Olivo and LaPorte have nothing to do with 
this issue; and Arena deals with discretionary authority 
under the Shop-Book Rule. In Muir v. United States, 373 
F.2d 712 (5th Cir. 1967), the document did not bear de- 
fendant’s signature but the error, if any, was held harm- 
less in view of other such documents he signed. 


D. The Cattano documents should have been excluded. 


Hodges did not testify that the documents were turned 
over to him and his colleague. He said they were found 
by either him or his colleague in the Hendrix office. They 


did not come from Lewis, who supplied only the books of 
original entry. The documents at issue here came to 
Hendrix from Mount Clemens Industries (1654). Accord- 
ingly, they were incompetent against appellant. 


E. Cattano’s extra-judicial admissions, received over 
objection against appellant, were manifestly preju- 
dicial and had no place in appellant’s trial. 

The Government misconstrues appellant’s contention. 
The prejudicial error is that the Court in fact permitted 
the jury to consider Cattano’s extra-judicial admissions 
against appellant. Moreover, there is no support, in this 
circuit or elsewhere, for the Government’s claim that a co- 
conspirator’s statement, not in furtherance of the con- 
spiracy, is admissible against the other defendant, if it 
“had reference to the common objects of the conspiracy” 
(Gov. Br. p. 38). 
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| Its reliance on Ladrey v. United States, 81 US. App. 

D.C. 127, 155 F.2d 417, cert. denied, 329 U.S. 723 (1946) 
' is misplaced. There the questioned testimony covered “the 
offer of the bribe... the actual overt act” during the com- 
mission of the crime (155 F.2d at p. 419). 


_ ‘There is a wealth of authority against the Government’s 

novel contention. See: Krulewitch v. United States, 336 
' U.S. 440, 443-4 (1949) ; Fiswick v. United States, 329 US. 
211, 217 (1946) ; Logan v. United States, 144 U.S. 263, 309 
(1892) ; 72 Harv. L. Rev. 920, 985-6 (1959). Cattano’s al- 
leged statements were at the most a merely narrative dec- 
laration of a past fact and thus inadmissible under the rule 
of United States v. Goodman, 129 F.2d 1009, 1013 (2d Cir. 
1942) and Van Riper v. United States, 13 F.2d 961, 967 
(2d Cir.), cert. denied sub nom. Ackerman v. United States, 
273 U.S. 702 (1926). See also: United States v. Borelli, 
336 F.2d 376, n. 4 (2d Cir. 1964); United States v. An- 
nunziato, 293 F.2d 373 (2d Cir.), cert. denied, 368 U.S. 919 
(1961) ; United States v. Compagna, 146 F.2d 524, 530 (2d 
Cir. 1944), cert. denied, 324 U.S. 867 (1945). 


“The fact that one conspirator tells another something 
relevant to the conspiracy does not alone make the declara- 
tion competent; the declaration must itself be an act in 
furtherance of the common object; mere conversation be- 
tween conspirators is not that * * °.” United States v. 
Nardone, 106 F.2d 41, 43 (2d Cir.), rev’d on other grounds, 
308 U.S. 338 (1939). Accord, United States v. Birnbaum, 
337 F.2d 490, 495 (2d Cir. 1964), where the Court said (at 
p. 495): 


“The result we reach on these facts comports with 
the agency rationale that has traditionally supported 
the co-conspirators hearsay exception. Declarations of 
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a co-conspirator (Simon) are competent against an 
absent defendant (Birnbaum) ‘because they are a part 
of the execution of the plan, and have been impliedly 
authorized by the others.’ United States v. Kelley, 105 
F.2d 912, 916 (2d Cir. 1939); see Lutwak v. United 
States, 344 U.S. 604, 617 (1952); United States v. 
Olweiss, 138 F.2d 798, 800 (2d Cir. 1943); Van Riper 
v. United States, supra, 13 F.2d at 967. Simon’s ac- 
cusation, however, fell well outside the scope of his 
authority as a conspiratorial agent of Birnbaum and 
can hardly be said to bear Birnbaum’s implied authori- 
zation...” 


For Simon read Cattano, for Birnbaum read Dallago, 
and for Leonhardt read Samuels and Chivers—and the 
language applies to the case at bar. 


POINT IV 


The prosecutor erred in summation when he opined 
that the contested signature was Dallago’s. 


A prosecutor may strike hard blows; but they must be 
fair. Where: (1) appellant has denied signing the docu- 
ment in question; and (2) another witness (Barg) whose 
credibility is conceded also so testifies; and (3) the Govern- 
ment has offered no evidence that appellant’s purported 
signature is genuine, then it is prejudicial error for the 
prosecutor to express his opinion that the signature is 
genuine and invite the jury to share his belief. 
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POINT V 


The Government’s brief confirms the magnitude of 
the prejudicial error committed by the Court’s refusal 
to instruct the jury on the basic law of conspiracy and 
aiding and abetting as applied to the theory of appel- 
lant’s case. 


Appellant specifically requested the Court to instruct the 

i jury as to conspiracy and causation and aiding and abetting 

‘in accordance with the teaching of Direct Sales, Falcone, 

Peoni, Paglia, and Garguilo (cited in Appellant’s main 

brief, p. 11; ibid. pp. 26-9). The significance of the Court’s 

refusal is to be found at p. 27 of the Government’s brief 
where it erroneously contends: 


“ |. . the record demonstrates that Dallago promoted 
the criminal venture charged in the indictment, that he 
had a substantial stake in it, and that his actions, 
in concert with Tessler, Cattano, and his other mario- 
nettes, imported a concert of purpose to wilfully violate 
the law as charged.” 


This is the very issue that should have been presented 
to the jury among other issues appellant requested as part 
of the conspiracy and aiding and abetting charge, and which 
the Court erroneously refused to present. 


Appellant specifically requested an instruction dealing 
| with “the promotion of the venture”, “purpose in entering 
the conspiracy”, “intention”, and “what [appellant] wishes 
to advance” (5459; Minutes, May 4, 1967, P.M., pp. 12-26). 
| The Court felt this was merely “argument to the jury” 
(Minutes, May 4, 1967, P.M., p. 17). On the contrary, the 
| requested instructions were mandatory. See Moore v. 
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United States, 356 F.2d 39 (5th Cir. 1966), where defen- 

dant had unsuccessfully sought similar instructions. The 

Court reversed and cited cases from the Second, Fourth, 
| Fifth and Eighth Circuits (note 3), saying (p. 43): 


“The part of the charge defining a principal as in- 
cluding one who aids or abets in the commission of an 
offense is no more than a paraphrase of the statute. 
It completely ignores the crucial question of Moore’s 
criminal intent vel non as an essential factual issue 
in the case. 

“Jt is well established that in order for a person to 
aid and abet another in the commission of a crime, it 
is necessary that he associate himself with the unlaw- 
ful venture; that he participate in it with the desire 
of accomplishment and that he seek to make it succeed 
by his actions.” 


Appellant was entitled to these instructions. In deter- 


mining the propriety of denying them as they applied to his 
evidence, this Court must view the evidence in a light most 
favorable to the defense. Richardson v. United States, 403 
F.2d 574 (D.C. Cir. 1968). 
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POINT VI 


The Fifth and Sixth Amendment and Rule 43 viola- 
tions—public trial, confrontation, assistance of coun- 
sel, right of presence—are uncontested. 


The Government concedes that “the trial procedures were 
not faultless” (p. 42). 


A. The answer to the jury’s question regarding Cattano. 


Appellant objected at the first opportunity. Until the 
Court sent for the note and learned it had been destroyed, 
appellant had every reason to expect it would be marked 
as a Court exhibit and made part of the record. With re- 
spect to appellant’s absence, the Government is not aided 
by Walker v. United States, 116 App. D.C. 221, 322 F.2d 
434 (1963), for Walker calls for affirmance when “it ap- 
pears with certainty that no harm has been done” (322 
F.2d at p. 435). Since the note is unavailable, the Govern- 
ment can make no such claim about this error, nor about 
those that follow. 


B, C. The unexpurgated exhibits and indictment 
delivered to the jury. 


The Court’s instruction to ignore the public fraud al- 
legation, as to which there was no proof whatever, was 
but a temporary palliative, vitiated shortly thereafter by 
other documents not in evidence, but making similar un- 
founded charges, being sent to the jury, again in the 
absence of appellant and his counsel. See Appellant’s main 
brief, Point VII, which sets forth those pages of the record 
containing the stipulations that certain portions of the 
voluminous 8.E.C. files received in evidence would be de- 
leted prior to their submission to the jury. 
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POINT VII 


| The jury read thoroughly and avidly the highly preju- 
| dicial documents mysteriously sent to it in the absence 
of defendant and his counsel. 


When GX 49 was offered in evidence, it was stipulated, 

' inter alia, that the suspension order would be removed if 

' the jury sent for GX 49 (1063-4). Moreover, with respect 

‘to all of the bulky S.E.C. files—GX 44, 48, 49 and 50— 

' there was an agreement to remove improper prejudicial 
matter (1057-63). 


The Government contends that appellant’s guilt was 

' “overwhelming” (what was the jury doing for four days?) 

' and that it is “quite remote” that the jury saw the preju- 

dicial matter not in evidence. Nothing could be further 
from the testimony. 


The foreman said he had seen the file containing the 
objectionable material, adding: 


“J had this evidence here and this, plus the other 
big one . . . I recall myself checking it, Your Honor 
_.. This is exactly what we had in there. I remember 
going through this myself, and also these, and the 
brochure, checking the brochures. Yes, sir. I had 
these” (Minutes, May 4, 1967, A.M., pp. 84-5). 


Continuing at pp. 85-6, the foreman said the secretary 
handled the evidence, to which he had just referred, as 
follows: 


“She handled them, reading through them, going 
through them, checking different portions of the ex- 
hibits and reading them.” 
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Upon the Court’s question, “And you had it all?”, the 
foreman answered, “That is right.” Appellant had the 
record reflect the foreman’s references to “all of the ques- 
tioned exhibits we have been referring to” (p. 86). When 
the Court then sent for the secretary, appellant objected: 
“At this point I would object, Your Honor. I think I have 
made my case in eminently satisfactory fashion, and I 
would respectfully request that no further jurors be inter- 
rogated on this” (p. 86). 


The secretary was called and she testified: “... every- 
body was eager to read, and they were sort of divided 
up and—” (p. 92). She positively identified the very docu- 
ments in question as among those divided up and eagerly 
read (p. 94). 


There is no basis apparent to appellant for the Govern- 
ment’s irrelevant claim that the prejudicial documents “re- 
mained in the jury room only for a short (sic) two- or 
three-hour period”. That the suspension order was at the 
end of GX 49 probably insured its being read. That GX 
48, 49 and 50 may have been voluminous is irrelevant, 
for most of it is repetitious—but what is not irrelevant is 
that fact that prejudicial matter is repeated therein, insur- 
ing that it was read. 


Contrary to the Government’s contention, the Lifetime 
suspension order was blatantly prejudicial even though it 
did not mention appellant by name. It recited that in con- 
nection with a proposed public offering of stock Lifetime’s 
“report of sales ... was misleading” and that “The offer- 
ing was made in violation of Section 17(a) of the Securi- 
ties Act of 1933”** (emphasis supplied). These were the 


35'The very charge erroneously sent to the jury in the unex- 
purgated indictment, which contained (in par. 17, coincidentally) 
the stricken allegation of fraudulent securities sales by, inter alia, 
misleading financial statements and reports (par. 18). 
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very charges of the indictment. Moreover, the Govern- 
ment’s theory at trial—which it repeats here—was that 
appellant controlled Lifetime, and the others were “mario- 
nettes”. 


Furthermore, since the offering circular under this erro- 
neous attack named as Lifetime’s secretary John Emel, 
appellant’s principal witness, the prejudice was com- 
pounded. The Court is respectfully referred to Emel’s tes- 
timony (3980-4127) to evaluate its importance to appellant. 
In view of the adverse verdict, it must be assumed the jury 
disregarded his crucial testimony.” The Lifetime suspen- 
sion order may well have been the reason. 


True it is that appellant did not seek what was impos- 
sible, namely, a “curative” instruction. How many “cures” 
must one defendant be forced to undergo? 


Finally, the Government argues that the suspension order 
could not have prejudiced appellant because any harm 
caused by the suspension order “that erroneously went into 
the jury room” was vitiated by Hodges who, with respect 
to that suspension order, “pointed out that none of the 
defendants (including Dallago) were personally involved 
in the trouble that Lifetime had with ‘one of its offerings 
to a Pittsburgh dealer’ in the summer of 1959” (Gov. Br. 
p. 47) (Emphasis supplied). The suspension order (Ct. 
Ex. 1) makes no reference to “a Pittsburgh dealer”. And 
by what alchemy does the Government turn a problem “in 
the summer of 1959” into a suspension order dated October 
31, 1961? 


a Accordingly, his testimony is nowhere cited in appellant’s 
briefs, though the Government’s Renovo witnesses said he knew 
more about Lifetime than they did. 
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One can only marvel at the Government’s claim that 
appellant was responsible for the unique spectacle of the 
jury’s deliberations being interrupted for the testimony of 
its foreman and its secretary on the very subject of its 
deliberations. It is conceded that: 


1. Without the knowledge of appellant or his counsel, 
and in their absence, highly prejudicial material was given 
to the jury. 


2. Appellant and his counsel discovered this egregious 
error and promptly informed Government counsel and the 
Court. 


3. The Government did not dispute these facts, but the 
Court refused to believe appellant and his counsel. 


4. Asa result, the clerk, the bailiff and the marshal were 
all called to testify, and each denied delivering the material 
to the jury. 


5. As a result, the foreman was called to testify. 


6. Only because the Court did not credit the foreman’s 
testimony was it necessary to call the secretary to testify. 
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POINT VIII 


The Government admitted it had erroneously maligned 
Lewis and Barg. 


The record makes crystal-clear that Lewis was improp- 
' erly indicted and that Barg was improperly named a co- 
' eonspirator. Appellant was prejudiced by the loss of them 
as effective defense witnesses. 


With respect to Henkel and Guerriero, whom the Gov- 
ernment named as co-conspirators and then in summation 
argued should have been called by appellant, there was not 
a scintilla of evidence that either conspired to file a false 
registration statement or annual report. As to whether 
they were intimidated, the Court is respectfully referred to 
Henkel’s Grand Jury testimony which should have been 


made part of the record pursuant to a defense request as 
part of its motion to dismiss for failure to make out a 
prima facie case for indictment. 
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POINT IX 


Appellant repeatedly sought Brown’s I.R.S. testimony, 
whose wilful suppression deprived appellant of the op- 
portunity to impeach Brown’s crucial testimony, on 
direct and cross, about the California inventory. 


The Government claimed that the $94,000 California in- 
ventory was fictitious and that, accordingly, all the Lancer 
financials were false. If believed by the jury, this alone 
was sufficient for a conviction under each and every count 
of the indictment. The defense relied on Brown’s audit 
(see, e.g. 1497). The Government answered this with 
Brown’s testimony that his certificate (as to the California 
audit) was not based on personal knowledge. Absent 
Brown, there was no testimony about the audit of the Cali- 
fornia inventory. 


The vice of the Government’s wilful failure to produce 
Brown’s sworn testimony of May 7, 1963 before the Internal 
Revenue Service, which squarely contradicted his crucial 
trial testimony on the sole subject for which he was called, 
was that it was in fact cumulative. On cross-examination 
Brown was confronted with his prior unsworn inconsistent 
statement of Dec. 28, 1962. He sought to explain it away 
by saying he had then been “entirely unprepared” and had 
not had time to consult his records. The concealed subse- 
quent sworn statement, which was the same as the earlier 
statement, was crucial impeachment material with respect 
to Brown’s direct examination and his “explanation” on 
cross-examination. The cumulative nature of the second 
statement magnified the error beyond redemption. 
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It is inconceivable that the Government did not have a 
copy of Brown’s I.R.S. testimony, or that its failure to 
| produce it was an oversight—although that is immaterial, 
: for negligence is no excuse. Levin v. Clark, U.S. App. 
D.C. —-, —— F.2d —— (D.C. Cir. 1967). Appellant’s 
‘ eounsel received appellant’s I.R.S. testimony from the 
prosecutor; Cattano’s counsel received Cattano’s IR.S. 
testimony from the prosecutor; and Lewis’ counsel re- 
ceived Lewis’ I.R.S. testimony from the prosecutor. Does 
. the Government seriously claim it did not also have 
| Brown’s I.R.S. testimony in the very same investigation? 


Even more inconceivable is the Government’s argument 
that the fault was appellant’s (Gov. Br. p. 54, n. 1). Of 
' course appellant’s counsel was aware of Brown’s LR.S. 
| testimony. In a pre-trial motion dated June 6, 1966 he 
' sought permission to serve a subpoena duces tecum direct- 


ing the United States Attorney and the Commissioner of 
Internal Revenue to make it available to the defense (Doc. 
No. 22). Judge Bryant granted appellant’s motion by 
order dated Sept. 21, 1966 (Doc. No. 48), filed on Sept. 23, 
' 1966. Pursuant to that order, on or about Dec. 30, 1966 
i appellant served a subpoena duces tecum calling for its 
i production by the United States Attorney. A copy is 
annexed as Exhibit B to Doc. No. 71, filed on March 3, 
: 1967. The Government ignored the subpoena. The events 
in question are set forth in Doc. No. 71, in which appel- 
lant sought, inter alia, dismissal of the indictment because 
of the Government’s wilful refusal to comply with the 
subpoena authorized by Court order. This is what hap- 
pened after the subpoena was served: 


On January 3, 1967 the First Assistant United States 
Attorney telephoned appellant’s counsel and acknowledged 
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acceptance of service of the subpoena, but requested an 
adjournment of the inspection date until the assistant in 
charge of the case was available. The assistant was avail- 
able on January 13, 1967, at which time appellant’s coun- 
sel specifically requested production of the documents 
required by the subpoena, including Brown’s I.R.S8. tes- 
timony. The prosecutor categorically refused to produce 
Brown’s I.R.S. testimony (Doc. No. 71, supporting affi- 
davit, pars. 13-17). 


At the pre-trial hearing on March 3, 1967 appellant 
and the Government were heard on this subject. Appel- 
lant complained of the Government’s default (3). The 
Court inquired about the Government’s failure to comply 
with the subpoena (5). The prosecutor argued that ap- 
pellant’s remedy was not dismissal of the indictment but an 
order of the Court directing compliance (7). (Neither 
remedy was forthcoming.) Appellant again called atten- 
tion to the Government’s wilful default (8), and insisted 
on compliance (47), in the absence of a motion to quash 
(59). The Government persisted in its refusal to comply, 
arguing that the statements of a co-defendant, even though 
subpoenaed in accordance with prior Court authorization, 
need only be produced “under the Jencks Act” (96-8). The 
prosecutor’s only concession to an orderly trial was that 
he would make Jencks Act material available “every morn- 
ing” or “lunchtime” during the trial, but not earlier be- 


cause it would give appellant “an undue advantage” 
(103-4). 


At this point appellant specifically inquired about 
Brown’s prior testimony. The prosecutor’s answer reflected 
his insistence on hiding under the Jencks umbrella: “How 
do you know I am going to call him as a witness?” (104). 
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‘Appellant protested: “Well, when am I supposed to read 
[the several hundred pages of] Gilbert Brown’s testimony 
‘that is Jencks Act material, at 9:00 o’clock in the morning 
or when I get it at the lunch hour?” (104-5). And the 
prosecutor replied: “That is right” (105), and gave him- 
self the following verbal pat on the back: “Your Honor, 
most of the assistants in this office would insist that Jencks 
Act material not be turned over until after the witness 
testifies. I told Werner Goldman [of the S.E.C. (1)] that 
‘I would not insist on that ... I think the Jencks Act 
materials should be furnished, as I say, on the morning— 
most of the very limited material if it is furnished the 
morning the witness testifies” (106-7). 


The italicized comment and, indeed, the entire Govern- 
‘ment presentation, show clearly that the Government in- 
tended turning over at trial only material it felt came 


within the purview of the Jencks Act. Lest there be any 
doubt, the prosecutor, in speaking of Brown’s prior testi- 

' mony, advisedly said it was “the only testimony that might 
be producible under the Jencks Act, which is of any length” 
(109). 


It should be noted that appellant had no knowledge of 
the contents of Brown’s I.R.S. testimony and was never 
i in a position to insist on its production under Section 3500. 
| He had to rely on the Government’s voluntary disclosure 
' and compliance under Section 3500. Brown’s attorney had 
refused to make available to appellant any of Brown’s 
| statements, because he did not wish to antagonize the 
Government (108). Only after trial, when the Court 
ordered disclosure, was appellant able to ascertain that 
' Brown’s I.R.S. testimony fell (at least in part) within 
Section 3500. Indeed, even then only a small part of his 
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lengthy testimony was given to appellant. How was appel- 
lant to know at trial that any part of Brown’s I.R.S. testi- 
mony fell within Section 3500?" 


POINT X 


The Government’s lengthy delay was wilful, unex- 
plained, prejudicial and, hence, unconstitutional. 


In this case the Government’s evidence was devoted 
almost exclusively to the business affairs of Lancer and 
other companies from 1959 until early 1960. The following 
two years (to March 21, 1962) figured in this case only 
because on four days within that later period there were 
filed with the S.E.C. in Washington (the sole reason for 
venue here) certain documents containing references to 
the earlier transactions, namely, April 28, 1961, Sept. 15, 
1961, March 21, 1962 and March 14, 1962. 


The S.E.C.’s investigative order was issued on Sept. 2, 
1962. The indictment was filed on March 22, 1966, after 
most of appellant’s witnesses had died or became incapac- 
itated and documents crucial to the defense had dis- 
appeared or been destroyed by the Government. In two 
pre-trial motions appellant set forth with great particu- 
larity the prejudice he had suffered by the Government’s 
unexplained delay in initiating this prosecution. The 
Government submitted no controverting affidavits, but 
merely exhorted the Court to “wait and see”. 


37In this connection the Court is respectfully requested to ex- 
amine the S.E.C.’s criminal reference report (referred to in Point 
X, infra), which appellant requested be made part of the record 
(3150-1), in order to determine whether any more than the few 
pages turned over by the prosecutor (3239-40) should also have 
been given to the defense under Section 3500. Indeed, is not this 
Court now entitled to the assistance of the defense in examining 
the report for that purpose? 


59 


After trial appellant renewed his motion on the basis 
of the trial record’s conclusive showing of prejudice result- 
ing from the Government’s egregious neglect after the 
ease was “already in its hands” (Doc. Nos. 122, 124). 
‘Appellant showed that the S.E.C.’s criminal reference re- 
‘port reached the United States Attorney in November 1964, 
after 27 months of investigation by the S.E.C. Thereafter, 
the report lay dormant for 15 months in the files of (at 
least) two different Assistant United States Attorneys 
until early 1966, when a third Assistant began presenting 
it to the Grand Jury in February 1966 and obtained an 
indictment on March 22, 1966 (Doe. No. 122, pp. 4-5). 


_ The investigations and re-evaluations casually mentioned 
‘by the Government were those conducted by the third pros- 

ecutor, and then only after the beginning of 1966 (Doc. 
' No. 122, p. 9; Doc. No. 124, p. 5). In his affidavit appellant’s 


- counsel stated he had personally met and spoken to one of 
' the prosecutor’s two predecessors who had done nothing 
‘ with the case, and that the third prosecutor said it was 
' he who sought the case out while it lay dormant in the files 
' of another Assistant United States Attorney. These allega- 
| tions were uncontroverted! (Doc. No. 124, pp. 5-6). 


Unlike United States v. Parrott, 248 F. Supp. 196 (D.D.C. 
1965), where the Court requested explanatory affidavits 
from the prosecutor’s predecessors (at least one of whom 
' preceded the prosecutor in appellant’s case), the trial court 
' here never sought an explanation from the Government 
as to the reason for the delay in the presentation of the 
' ease to the Grand Jury. The trial court failed to grant the 
hearing appellant requested, even though the Government 
never once denied appellant’s allegations of unjustifiable 
prosecutorial delay. 
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Then and now the Government has contented itself with 
the bare statement that “prosecution of this case was pur- 
sued in a timely fashion” and that appellant “has failed 
to show inaction by the Government amounting to negli- 
gence” (Gov. Br. p. 58). On the contrary, appellant has 
shown prosecutorial inaction which has been unexplained. 
If, as the Government now claims, the 27 months from 
Sept. 2, 1962 until November 1964 was required for the 
completion of the S.E.C.’s investigation, why did it require 
another 15 months to begin presenting the case to the 
Grand Jury? Only now does the Government claim it was 
reevaluating what the S.E.C. (so it also now claims) had 
been doing for the previous 27 months, and that (Gov. Br. 
p. 63) it was “unsure against whom to proceed”. Moreover, 
these belated claims are untrue. There was a detailed 
criminal reference report which at least two Assistant 
United States Attorneys sat on for 15 months. 


Appellant can understand the Government’s inability to 
reconcile itself to United States v. Parrott, 248 F. Supp. 
196 (D.D.C. 1965). However, if the Government thought 
Parrott was wrongly decided, why did the Solicitor General 
withdraw his appeal? The Government’s reliance on United 
States v. Parrott, (S.D.N.Y. 1969), CCH Fed. Sec. L. Rep. 
192,359 is misplaced. The two Parrott cases were unrelated 
and involved (with some exception) different witnesses 
and different documentation. In the latter case most of the 
“lost” testimony was “available in documentary form”, 
and Parrott had not yet made the requisite showing of 
prejudice. The pre-trial motion was denied “without prej- 
udice to renewal at the trial”. 


As for the Government’s attempt to rebut appellant’s 
clear showing of prejudice: 
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1. Cuneo, who died shortly after the indictment, was 
vice-president in charge of production for Lancer and could 
have testified to total production of molds and pools and 

‘their shipment and receipt. For example, three of his 
' memoranda, which are in evidence, relate to one of the 
‘major transactions—186 pools—disputed by the Govern- 
ment (pp. 26-7, supra). Cuneo would not have had to rebut 
“the testimony of eight (sic) witnesses”. See the Govern- 
‘ment’s misplaced reliance on: Samuels, pp. 5-6, 15-17, 
_ supra; Simon, appellant’s main brief, pp. 19-20; Guizar, pp. 
29-30, supra; McGuire, p. 30, supra; O’Brien, pp. 30-31, 
supra; Lewis, pp. 2-4, 17, 27, supra, and appellant’s main 
brief, p. 60, and 1608-10; and Shuster (1322-46). As for 
' appellant’s secretary, Henkel, and Lancer’s sales manager, 
| Baer (Gov. Br. p. 60, n. 2): (1) What did Henkel know of 
the Lifetime-Lancer transactions? and (2) The Government 
"itself subpoenaed Baer and then sent him away without 
' first proffering him, as the Court had ordered, to the 
defense. 


2, 9. Hendrix’s correspondence does not state appellant 
was selecting Lancer’s directors. Hendrix died about 
' December 1965. Steelman got his information, so he said, 
from Hendrix. 


3. Many of the relevant N.R. Caine records were 
destroyed 3 or 4 years before trial (3016). The Govern- 
ment was diligent only in previously getting copies of those 
documents that would aid the prosecution and not the 
defense. Thus, the Government obtained GX 105, but not 
the letter it purported to answer. This occurred when 
appellant was unaware of any need to prepare a defense 
to the subsequent indictment. 
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4. Appellant’s contentions concerning Wood (not 
“Woods”) and Dragan are proven facts (pp. 24-6, supra; 
appellant’s main brief, p. 60). The Continental folder given 
by Lewis to Wood contained invoices from Continental, 
which he actually recalled. Lewis never got the records 
back from Wood (1610), who died before trial. Dragan too 
lost a crucial document—the list of molds and prototypes 
actually seen by Merritt, an independent consulting en- 
gineer (supra, pp. 24-6). 


5. The Government’s claims are rebutted by the record 
(supra, pp. 19-21, 22-5). 


6. Wilful or negligent, normal or abnormal, the Govern- 
ment’s destruction of essential records was prejudicial. It 
occurred after the S.E.C. had commenced its investigation 
and had preserved such documents as it wanted, but at a 
time when appellant was kept in ignorance of the need to 
preserve his defense. 
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7. The evidence as to Dolphin was not minuscule. 


Brownlie controlled Dolphin (4903-4). Dolphin (later Con- 
tinental Diversified Services) owned Squall King. Many 
of the disputed transactions were with these companies, 
which Brownlie controlled. 


8. It is one thing to indict a healthy defendant who is 
physically able to testify should he so elect; it is quite an- 
other thing to delay unconscionably and then indict a dying 
man who must be severed, and then tell the jury such 
co-defendant was appellant’s “marionette”. 


10. A fortiori, the Government may not now be heard 
to say that Gordon Schwab and William Dallago were also 
“marionettes”. It is enough that the Government’s unex- 
plained delay deprived appellant of essential testimony. 
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POINT XI 


The breach of the attorney-client privilege at the in- 
sistence of the S.E.C. was conclusively shown, even in 
the absence of the hearing refused by the Court. 


The Government’s string citations are not in point. 
‘ Appellant does not “speculate” about the breach of the 
' attorney-client privilege. Although Nevins did not testify 
at the trial, the Government on March 3, 1967 conceded he 
was appellant’s attorney, that his interrogation by the 
: Government covered legal services he had performed for 
' appellant, and that he had given the Government valuable 
information for the preparation of its Grand Jury case 
' (Minutes, March 3, 1967, pp. 17, 19, 21, 24-5, 37-8; see also 
the defense’s renewal of that motion at trial at pp. 888-90). 
At trial, his partner Levy (898) testified that both he and 
Nevins had been interrogated by the Government and 
“went over files with them” (937-8) in the attorneys’ office. 
Levy was questioned for five minutes. “Nevins was in most 
of the day” and “was showing all the files” (938). 


In the absence of the hearing demanded by appellant, 
: how can the Government argue that there was no violation 
' of the privilege caused by the Government itself? Or that 
' the Nevins’ disclosures to the S.E.C. related to “business 
rather than legal advice”? What basis is there in the rec- 
- ord for the Government’s bald assertion that appellant 
and his attorneys were consulting about “the perpetration 
of an existing or future crime or fraud”? Or that the attor- 
neys acted “as a custodian or repository for property, 
records, documents, money, or as a scrivener, transmitter, 
or in a clerical as opposed to an advisory capacity” in 
’ connection with Nevins’ disclosures to the S.E.C. during 
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his day-long session (and at other hitherto undisclosed 
interrogations) when he “was showing all the files”? 


CONCLUSION 


Appellant reaffirms his innocence. Even if we disregard 
those portions of his lengthy defense which the Govern- 
ment disputes, the Government failed to make out a prima 
facie case, let alone the “overwhelming” case which it 
claims vitiates the prejudicial errors, many of constitu- 
tional dimension. After a lengthy trial far from appel- 
lant’s home, the Government now relies heavily on docu- 
ments not in evidence and on alleged facts nowhere to be 
found in the record. There was no proof of fraud, and 
appellant was conclusively disassociated from the filings 
at issue. Four days of deliberations over a six-day period 
demonstrate the jury’s difficulties with this complex case. 
The numerous and extraordinary errors mandate reversal 
of the conviction and dismissal of the indictment. 


Respectfully submitted, 


JEROME J. LONDIN 
Counsel for Appellant 
10 East 40th Street 
New York, N. Y. 10016 
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